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ORLON 


REG. U. S, PAT. OFF, 


and 
DACRON 


are 
trademarks, 
too! 


As this tall white hat identifies the chef, our 
trademarks identify the unique qualities and 
characteristics of two of our modern-living 
fibers. “‘Orlon’’* distinguishes our acrylic fiber; 
“Dacron’’*, our polyester fiber. As we use and 
protect these trademarks, they become more 
meaningful and valuable both to consumers 
and to the trade. 

For handy folders on proper use of the trade- 
marks ‘“‘Orlon” and ‘‘Dacron’’, write Product 
Information, Textile Fibers Dept., Section 
AB, E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington, Delaware. 


TEXTILE FIBERS DEPARTMENT 


%€8.u 5. pat. OFF 


BETTER THINGS FOR BETTER LIVING... THROUGH CHEMISTRY 


acrylic fiber. Designate them—As Du Pont’s trademark for its polyester (acrylic) fiber in a footnote or otherwise. 
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A NEW TELEPHONE SERVICE 
FOR THE NEW ELECTRONIC ERA 


Bell System’s Data-Phone service enables modern business 


machines to “talk” to each other over regular telephone lines 


More and more businesses are using complex 
computers and other electronic machines to proc- 
ess current facts and figures. 


Where plants, warehouses, branches or offices 
are located in different cities and states, there is 
increasing need for a quick, economical way to 
transmit payroll, inventory, billing and other data 
from place to place. 


This is especially true where the policy is to- 
ward decentralization of various activities. 


In serving this communication need, the Bell 
System has come up with a new and extremely 
flexible method called DATA-PHONE service. 


The great advantage is that business data goes 
Over the same telephone lines you use for tele- 
phone conversations. 


The new service uses Data-Phone sets to link 
customers’ business machines—handling paper 
tape, magnetic tape or punched cards—to regu- 
lar telephone lines. This machine-furnished data 
can be handled over telephone lines at speeds up 
to 1200 bits per second. 


The customer pays for each Data-Phone call 
just like a Long Distance call for any period he 
wants, 


BELL TELEPHONE SYSTEM 






Tus, in addition to our teletypewriter service, 
designed for low-speed operations, and our leased- 
line offerings allowing literally any speeds, we 
can now offer the added flexibility of our vast 
Long Distance telephone network for data 
transmission. 


In providing the communication lines and 
Data-Phones, the Bell System is working right 
along with manufacturers who are developing the 
business machines to complete the service. 


It all adds up to an interesting and exciting 
opportunity to render a new data communications 
service for our business customers. 





A GREAT FUTURE 


It is not improbable, within the next decade, 
that the amount of communication between 
electronic business machines in different 
cities will be as large as telephone communi- 
cation between people. 
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Views of Our Readers 








« Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Most “United Nations” 
Not Ready for Law 

Since Mr. Johnson (page 696, 
Journal for July) has honored me by 
referring to my letter published in 
April, I will state that my reference 
to “China” meant that its representa- 
tive on the World Court represents, 
not a people or a nation, but an indi- 
vidual, in the same sense that the rep- 
resentative of the U.S.S.R. or Poland 
represents Khrushchev, or whoever 
momentarily occupies the seat of power 
in Moscow. To allow Communist China 
a seat on the World Court would be 
absurd, but no more so than allowing 
one to the U.S.S.R. or Poland, or any 
other country subject to the Moscow 
tyranny. 

Attributing magic to words, some of 
your commentators point to the statute 
setting up the World Court (e.g., Mir. 
Baxter, page 694, July issue), or as- 
sume that lawless nations will abide 
by a rule of law if written (Mr. Rhyne, 
id., page 749). Regarding law in the 
Soviet Union, Dean Stason of the Uni- 
versity of Michigan Law School re- 
cently (Journal of the American Judi- 
cature Society, February, 1960), con- 
cludes that “the law itself is funda- 
mentally the exhalation of a political 
party dictatorship and...the rule of 
law is replaced by ‘socialist legality’ ”. 
We shall see that “law” in action soon 
when our aviators are tried by a 
“court” of non-lawyers looking to “the 
dictatorship of the proletariat” (Dean 
Stason, supra) as the source of the law 
on which it will base its judgments. 
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The fact remains that of the eighty- 
two nations comprising the United 
Nations, a clear majority fall into one 
or both of the following classifications: 


1. On one of several grounds, pre- 
dominant illiteracy being one, they are 
not qualified for self-government; 


2. They are ruled by dictators whose 
word is law, regardless of what the 
statutes say. 

And far less than a majority have 
any recognizable system of domestic 
law, any tradition of judicial compe- 
tence and integrity. In fact, judicial 
competence is an irrelevancy, since the 
World Court judges don’t have to be 
lawyers. 


It is said or intimated that the 
Court’s decisions have been satisfac- 
tory (Rhyne, Baxter, supra, pages 752, 
694). That could be because the cru- 
cial issue has not arisen. It is simply 
inconceivable that the emissaries now 
or hereafter on the Court, of the dic- 
tators who rule so much of the world, 
will not obey their master’s voice, if 
they expect to go home again. 

WALTER L. NossAMAN 
Los Angeles, California 


Cemeteries Are 
Peaceful, Too 

The persons who wrote in the July 
Journal advocating repeal of the Con- 
nally Reservation have certainly hit on 
the foolproof way of avoiding war— 
surrender. What’s happened to “Give 
me liberty or give me death”? 


Howarp H. Boy -e, Jr. 
Milwaukee. Wisconsin 


Connally Reservation 
Not Used Against Us 
In view of the thorough presentation 
of arguments on the Connally Resery a- 
tion, one hesitates to add anything at 
this time. However, before the rec- 
ord is closed, I think comment should 
be made on a statement in the arti- 
cle of Ervin E. Grant: “A Rebuttal: 
for a Strengthened Court”, in the July 
issue. At page 744, it is stated in effect 
that the rule of reciprocity involved in 
the Connally Reservation has thrown 
us out of the World Court, giving as 
an example the case of our aircraft 
over the Japan Sea. Mr. Grant says 
that “the Soviet Union made use of 
the Connally Reservation and contend- 
ed that on the basis of reciprocity 
they were entitled to declare this to be 
a domestic issue of the Soviet Union”. 
That statement is incorrect. No use 
whatsoever was made of the Connally 
Reservation by the Soviet Union, as 
can be seen from a reading of the case. 
It is reported in “Reports of Judg- 
ments, Advisory Opinions and Orders: 
International Court of Justice—1956” 
pages 9-11, under the caption “Aerial 
Incident of October 7, 1952”. The ap- 
plication concerned acts committed by 
Soviet aircraft against Air Force B-29 
off Hokkaido, Japan, on October 7. 
1952. The Soviet Government was in- 
vited to accept the jurisdiction of the 
Court. The Report of the Court recites 
that the Soviet replied by letter that, 
“since the American military aircraft 
violated the frontier of the U.S.S.R. 
and opened fire without any reason 
upon Soviet fighter aircraft, responsi- 
bility for the incident which occurred 
and for its consequences rests entirely 
upon the American side”. The Court 
states that the letter “does not consti- 
tute on the part of the Government of 
the U.S.S.R. either the appropriate 
declaration, or consent to conclude a 
special agreement”; and that it “has 
not before it any acceptance by the 
Government of the Union of Soviet 
Socialist Republics of the Jurisdiction 
of the Court to deal with the dispute”. 
The case was accordingly removed 

from the list. 
The fact is well known that the 
Soviet Union never accepted the juris- 
(Continued on page 90) 
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(Continued from page 928) 
diction of the Court in any way, shape 
or form, and it would be fantastic to 
think that it would have accepted juris- 
diction in this particular case if we had 
not had the Reservation. 

ALEXANDER C, Dick 
New York, New York 


Why Hold Back 
on World Court? 


The discussion in your current issue 
of the repeal of the Connally Reserva- 
tion to the adherence of the United 
States to the World Court is a tribute 
to the importance of this question. 

Throughout the history of mankind, 
the establishment of the rule of law 
has been the one greatest instrumen- 
tality that has insured domestic tran- 
quility, has substituted the courtroom 
for the duel, for the private vendetta, 
the principle of equality before the 
law in place of the rule of the strong 
and the unscrupulous over the weak. 

The civilizing influence of law has 
been so great in every type of or- 
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ganized society that it is hard to under- 
stand how lawyers, of all men, can hold 
back when a World Court has been 
finally established to introduce this 
peaceful means of settling international 
disputes. To quibble about our adher- 
ence, to say “yes but—”, to insist on 
judging for ourselves whether we will 
submit our controversies to such a tri- 
bunal is, in effect, to vote for continu- 
ance of international anarchy, for the 
perils that so gravely threaten the ex- 
istence of humanity. 

If we were a little nation, helpless, 
without influence, there might be more 
excuse to hesitate over unqualified ad- 
herence to the World Court. But for 
the most powerful, the most influential 
of all nations, the nation that has most 
to gain from peaceful settlement of 
justiciable disputes, to insist that we 
will pick and choose what controver- 
sies we will submit to such a court is 
to place the greatest of obstacles in the 
way of the advance of law in the field 
of international disputes. 

As Judge Lauterpacht (Great Britain) 


of the World Court, wrote in The Case 
of Certain Norwegian Loans (France Vv. 
Norway) : 


In accepting the jurisdiction of the 
Court. Governments are free to limit 
its jurisdiction in a drastic manner. 
As a result there may be little left in 
the acceptance which is subject to the 
jurisdiction of the Court. 


This is exactly what has happened, 
and this self-judging reservation of the 
United States, trumpeting our distrust 
of the World Court, must bear a heavy 
responsibility for the want of progress 
in substituting world law for world 
anarchy and world tension. 

The World Court has been operating 
for thirteen years since World War II. 
In not one of its decisions has it shown 
any disposition to invade the domestic 
jurisdiction of any nation. If here- 
after it were to develop such a tend- 
ency, we could terminate our adher- 
ence on six months’ notice. Is not that 
protection enough? Where the risk is 

(Continued on page 934) 
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bership in the Association. All members of the Association 
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good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 
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Manuscripts for the Journal 
# The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Vanuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 


th, 


+ does not meet these requirements. 


in Juding footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


\lanuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
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other publication. 


vial, Material accepted for publication becomes the property of the American Bar Association. No compensation 
nade for articles published and no article will be considered which has been accepted or published by any 
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Res ipsa loquitur 


Let an Edison Voicewriter “speak for you,” too... 


and have more time for your practice 


“Talk away” your work to the Edison 
Voicewriter, and see how you’re hours 
ahead on paperwork ... have more 
time for clients. Correspondence, re- 
ports, memos are disposed of in half 
the time they now take. With the 
Voicewriter you can even practice 
pleadings ... log your time and ex- 
penses for each client. 


No need to have a secretary present. 
Dictate when and where you want... 
at the office, in court, at your client’s 
and at home... any time of day or 
night. Later, give the Edison Diamond 


Edison Voicewriter [uM 


4 product of Thomas A. Edison Industries, McGraw-Edison Company, F) | (N 4 
West Orange, N. J. /n Canada: 32 Front Street W., Toronto, Ont. 


Disc to your secretary for speedy, 
error-free transcribing. 

You owe it to yourself to investigate 
this modern way for busy lawyers to 
save time and money. The finest dic- 
tating machine ever built, the Edison 
Voicewriter comes from the very labo- 
ratories where sound recording was 
invented. 

See the Voicewriter in action. Mail 
coupon for free demonstration, free 
trial, or for free folder, ““‘The Case of 
Paperwork Details vs. Professional 
Productivity.” 


September, 1960 ° 

















The new Voicewriter, the finest 
dictating instrument ever built 








To: Edison Voicewriter Dept., AJ-9 
West Orange, New Jersey 


Tell me more about the Edison Voicewriter 
O I want a free demonstration. 


O I want to try it on my desk, free, for 
five days. 


O I want a free copy of “The Case of 
Paperwork Details vs. Professional 
Productivity.” 


Name 





Street 





City 





Zone State 
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recommended 
reading 


LAW AND AUTHORITY 
IN EARLY 
MASSACHUSETTS 


A Study in Tradition and Design 
by George Lee Haskins 


Discover the roots of our faith in the 
law in this ‘comprehensive picture of 
authority in Massachusetts, a picture 
which will surprise those who think 
Puritan leaders devoted themselves only 
to stamping out heresy, witchcraft and 
fun.”—Edmund S. Morgan, The New 
York Times Book Review 

$5.00 


THE PEOPLE 
AND THE COURT 


Judicial Review in a Democracy 
by Charles L. Black, Jr. 


“Best doctrinal defense yet written on 


behalf of the American institution of 
.’—Edmund Cahn, The | 


judicial review 
New York Times Book Review 
$5.00 


AMERICAN 
RIGHTS 


The Constitution in Action 
by Walter Gellhorn 


“Noteworthy—and singularly successful | 


. Gellhorn makes his point in lan- 
guage that is both lucid and literary.”— 
William M. Kunstler, The New York 
Times Book Review 

$4.50 


60 FIFTH AVENUE, NEW YORK 11, N.Y, 
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For LAWYERS who want 


e Increased law office efficiency 
@ Improved earnings since 1951 


LAWYER'S DAY 











right page records 
what's to be done today services performed today 


left page tells you 


2 pages for each day! 


Time is the lawyer's stock in trade—his 
most precious asset. Good law office man- 
agement demands time conservation, opti- 
mum time utilization, close control over the 

myriad details of reminding, remembering, 
Pe eduling and time keeping. A well or- 
ganized lawyer cannot afford to rely on loose 
notes, undisciplined jottings on file covers 
and backs of envelopes, or even in memo pads 
which when destroyed leave no record of 
either the reminder or the execution. 

LAWYER’S DAY is the brainchild of a 
busy lawyer, designed exclusively for lawyers. 
It is the five-in-one time record book that 
serves as (1) a daily appointment book, (2) 
a “tickler” reminder system, (3) a ‘dai 
weekly and monthly work planner, (4) a 
time record, and (5) a diary and permanent 
record of all activities and work done. 
LAWYER’S DAY won't let you forget . . 
safeguards against failure to bill ALL time 
and ALL the expenses chargeable to every 
matter for every client. 


A COMPLETE SYSTEM OF 
LAW OFFICE MANAGEMENT 


@ LAWYER'S DAY © NEW CASE MEMO 
@ TIME-DOLLAR LEDGER SHEETS 


LAWYER’S DAY, used with the NEW 
CASE MEMO to initiate all new gone infor- 
mation for firm and staff, and the TIME- 
DOLLAR LEDGER SHEET imprinted on the 
reverse side for posting services from LAW- 
YER’S DAY, constitute a complete office 
system—for indexing, filing, recording all 
time and disbursements and billing therefor, 
for each and every matter. The lawyer by a 
few simple entries in LAWYER’S DAY and 
NEW CASE MEMO initiates the procedure. 
His staff does all the rest. 

Try the LAWYER’S DAY system on a 
proval. Use coupon below for free sample e 
pages and descriptive materials, or monthl 
fillers for the rest of the year, on a No Ris 
trial offer. We pay postage if check ac- 
companies order. If not satisfied, return 
within 10 days for full credit or refund. 


MAIL COUPON NOW! 


DAY-TIMERS, Dept. B-7, Allentown, Penna. 


Please ship LAWYER'S DAY & materials as checked 
— O or send samples & descriptive literature 
only O. 





SR. SIZE JR. SIZE 
Available in 2 sizes 8%" x1l” 8%" x5%” 
FULL YEAR'S PAGES 
Jan. thru Dec., 1961 $8.50 O $7.600 


MONTHLY PAGES balance 1960 
beginning with 


re , 1960 80¢amo.0 75¢amo.0 


7-RING FULL YR. BINDER $3.95 $3.75 0 


NEW CASE MEMO with 
TIME-DOLLAR LEDGER 
SHEET ON a 
SIDE (8%” x 11”) 
NAME 

ADDRESS 

CITY 


Check encl. 0 


100-$2.500 + 500-$9.75 O 
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so small and the benefit so great, why 

should we longer hold back? 
BENJAMIN H. Kizer 

Spokane, Washington 


A Reminder on 
the Legal Aid Clinic 

I wonder whether in your column 
“Views of Our Readers” there would 
be a place for a comment on Mr, 
Harum’s article on page 713 of the 
July, 1960, Journal: 


I am surprised that this subject of 
practical training for law students 


_ should still be treated as though the 
| concept of the legal aid clinic had 


never raised its impertinent head. 


Mr. Harum has written a nice ar- 


| ticle. As far as it goes it will meet with 
_ considerable support from many of 





those who have given thought to this 
defect in the development of lifelong 
education for the profession of the law. 


Unfortunately he has omitted one 
of the main remedies which has been 
and is being developed to meet this 
situation—the legal aid clinic. Litera- 
ture is not wanting on this subject. 
Dean Albert J. Harno in his book, 
Legal Education in the United States, 
devotes space to this as well as to 
other interesting remedies. The Journal 
has carried articles pro and con on 
the subject. 


The point is not that Mr. Harum 
should agree with the concept of the 
Legal Aid Clinic. Certainly it is his 
privilege to accept or reject it. But to 
pass over the subject of practical train- 
ing for law students with no mention 
at all suggests the desirability of ask- 
ing Mr. Harum to write us another and 
more comprehensive article. 


Joun S. BRADWAY 


Hastings College of Law 
San Francisco, California 


Correct Location of 
Mr. Dooley’s Archie Road 
The April, 1960, issue of the Ameri- 
Bar Association Journal com- 
menting on “Antitrust Trial Tech- 
niques” by John Duncan, contains an 
article written by John Keeffe, which 
in part reads as follows: 


can 


(Continued on page 936) 
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a modern guide to all problems surrounding the transfer of titles 


THE LAW OF TITLES 


THE LAW - by Julius L. Sackman 
OF TITLES 








EVERY WORD NEW. To meet the modern demands of a 
lawyer’s time it was necessary to create this entirely new 
work. Here, is a fresh look at the whole law of titles. A 
balanced picture is presented, with the text accurately re- 
flecting the sum total of all the decisions, old as well-as new. 
All states are covered. The precedents for each point, in every 
state, are cited in such a way as to save the reader’s valuable 
time. Each principle of law is clearly stated — in its most 
modern version and exhaustively annotated. 


ALL SOURCES CONSIDERED. All aspects of state and 
federal law have been considered — substantive, procedural, 
evidentiary, constitutional provisions, statutory, interpreta- 
tions, common law and civil law principles. Real Estate title 
transfers are impinged upon by many subjects such as: wills, 
estates, taxes, contracts, sales, family law, etc., etc. All such 
subjects as they relate to title transfers are fully covered. 


JULIUS Loca x 











the book that quotes the decisions 


THE LAW OF ZONING AND PLANNING 


csiadage by Charles H. Rathkopf and Arden H. Rathkopf 
THE LAW OF THE LAW OF 
AU i ith ZONING 
AND AND 
PLANNING PLANNING 


NATURE AND SCOPE. This is a comprehensive work con- 
taining thousands of excerpts from court decisions which 
support the guiding principles expressed in the text. It is the 
only work which focuses the authorities in such number and 
the only one which makes it possible actually to quote the 
authorities without consulting the original sources — which 
are too often not available.. Where one jurisdiction has not 
as yet met the problem, decisions from other jurisdictions 
are the most persuasive precedents available. 


RATHKOPF RATHKOPF 


FORMS. Essential forms are included such as Complaints in 
Action for Injunctions and Declaratory Judgments, Petitions 
and Orders in Certiorari, and Mandamus, Affidavits, Motions, 
Separate Defenses, Motions and Orders to Intervene, Affi- 
davits in Proceedings, Notices to Admit, Form of Admissions, 
Inability to Admit, Forms of Appeal to Amend Zoning 
Ordinances, Notices of Publication, Application for Permits, 
Appeals to Board of Appeals, Variances, Recommended 
Ordinances, etc. 


Free E xoumnination Please send for 2 weeks’ free examination 





. oa LAW OF bios EO ae ost 
E LAW OF ZONIN I sd abeeuwaends : 
MATTHEW BENDER 
WOM v ovvctidencccanaddqnnedss cosa tadeulan enh ceiandegatereaaeeees 
and COMPANY, INC. | EE ee PR Ae AEE PEPE PION Ss ore er ee ° 
Albany 1 New York Os vcvevniventutanaensaaascunene Zone...... elt ackas 
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For the Best in 


Filing and Finding 
in LEGAL OFFICES 


Use these 
SMEAD PRODUCTS 





1. SMEAD’S CASE BINDER 


2. VERTICAL FILE GUIDES 
(Document File) 


3. TABBED OPEN END FILING 
POCKET 


4. FLAT WALLETS 
5. SMEAD PROPOSAL COVERS 


6. SMEAD’S EXPANDING 
WALLET 


7. SMEAD TELL-I-VISION 
(Indexing System, Legal Size) 
8. MISCELLANEOUS FOLDERS 


9. SMEAD’S TWO-PLI TOP SYSTEM 
FOLDERS 


10. INDIVIDUAL FILE POCKET 
11, CELL-U-WELD FOLLOW-UP 
FOLDER 


12. SMEAD’S CARD INDEX GUIDES 
13. CARD INDEX CARDS 


14. SMEAD’S TELL-I-VISION 
SYSTEM (Letter Size) 


15. CREDIT REPORT FILE BINDER 
16. PARTITION WALLETS 
17. OPEN END LEGAL ENVELOPES 


18. RITE-ANGLE CELLULOID 
TABBED FOLDER 


19. SMEAD’S VL39 DESK FILE 


20. SMEAD’S REDROPE WALLET 
WITH ELASTIC CORD 


21. SMEAD’S FLEX-I-VISION HANG- 
ING FOLDERS 


SEE YOUR SMEAD STATIONER 
(there is one near you) 
He can, without a doubt, help you to 
file it faster and better. . 


SMEAD MANUFACTURING COMPANY 


HASTINGS, MINN 
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“WHY GO 
PUBLIC?” 


The answer to this vital 
question is in our 
informative brochure— 
if you are planning to 
recommend a public issue 
or a source for the 
acquisition of private 
capital to your client, 
you'll find our services of 
real value. 


For free informative 
brochure, write to: 


lobus. inc. 





UNDERWRITING AND 
PRIVATE FINANCING 
660 MADISON AVENUE 
NEW YORK 21,N. Y. 
TE 8-2424 














STATUE 
OF 
JUSTICE 





For the first time this traditional symbol 
is now available for your home or office. 
With the addition of an appropriately en- 
graved plate, it is ideal as a lasting pres- 
entation of professional attainment. 

A copyrighted original masterpiece _bril- 
liantly executed by the internationally re- 
nowned sculptor, Carl Romanelli. 


Statuary Bronze Finish 8% in. Figure on 


2% in. Black Walnut Base. 
Complete information on request, without 
obligation. 


LEGAL ARTS COMPANY 
P. O. Box 36468, Dept. 4 
Los Angeles 36, California 














(Continued from page 934) 

This [Corporate Practice Commenta- 
tor] is one of several very valuable 
magazines published by Callaghan and 
Company of Chicago, apparently on 
the very street where “Mr. Dooley” 
had his place, and talked across the 
bar io “Hinnessy”, 165 North Archer 
Avenue, Mundelein, Illinois. The only 
difference in address is that “Mr. 
Dooley” called it Archie Road. 


The Archie Road of “Mr. Dooley” 
was in the City of Chicago, running 
southwest from the center portion of 
the city. It is some thirty-five miles 
from Archer Avenue, Mundelein, 
Illinois. 

Peter Finley Dunne’s “Mr. Dooley” 
deserves more accurate treatment from 


| attorneys because of his statement con- 


cerning a reversal of views by the 
U. S. Supreme Court—on the power 
to levy an income tax, as I recall it. 
The decision came while the question 
whether constitutional guarantees ex- 
tended to our territories acquired in 
1898 was widely discussed. Mr. Dooley’s 
sage comment was: 


American Bar Association Journal 


Lawyers cannot agree as to whether 
the Constitution follows the Flag; but 
this decision shows that the Supreme 
Court follows the election returns. 


Tuomas A. MATTHEWS 


Chicago, Illinois 


Let’s Strengthen 
the Connally Reservation 

Every lawyer should advocate the 
best interests of his clients—agreed? 

In discussing repeal of the Connally 
Reservation a lawyer’s clients are all 
Americans, and, in fact, with our con- 
cern for others, the peoples of the en- 
tire world. 

Judges in our own courts sometimes 
err in their judgment—otherwise there 
would be no necessity for appellate 
courts. Why should anyone expect that 
judges of the International Court of 
Justice might not do the same? Judges 
are only human. Different opinions 
may be arrived at by innately diver- 
gent concepts and reasoning. 


(Continued on page 93: 
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Introducing 


one 
step 


the new leader 
in photocopying The One-Step CORMAC 
machines e 

development in photo- 





“500” is an exciting new 





copying machines. The 
result of many years of 
applied research, it of- 
fers new and exclusive 
advantages that greatly 
simplify and speed up 
your office copying work. 
Here are the features that 
make it the most effi- 
cient, economical and 
versatile photocopy in- 
strument you can buy. 





Original and copying papers are inserted .. . original automatically separated... and a permanent, positive copy in seconds, 


One-Step Operation m no separate exposure and process feeding. Copies are made in 
seconds—at the flick of a switch. Cuts time one-third! Ends Solution Handling Forever 
@ with Cormac’s exclusive Flo-Matic Control. No mess, no spilling, no waste. The 
cleanest copier ever produced. Operates on the corner of your desk! Copies Anything 
@ from any original up to 14” wide by any length...pen, pencil, crayon, any ink or 
color, even spirit duplications! New Simplicity m anyone can make Cormac “500” 
copies. No experience, no skills required. Slip in the original...take out a perfect, 
permanent copy! New Quality of Reproduction m the CORMALITE Line of papers and 
supplies gives you the finest quality reproductions, are permanent photo-accurate 
copies of the original! New Beauty m designed in the modern style by Raymond Loewy 
Associates in lustrous, two-tone, unbreakable Styrene cabinet. Blends tastefully with 
any office decor! Guaranteed m the New Cormac “500” carries the famous Cormac 
Service Guarantee. It is available NOW through Cormac’s nation-wide sales-service 
and dealer organizations. Fill out the coupon for more complete information—or a 
demonstration in your office at your convenience. 


CORMAC 


PHOTOCOPY CORPORATION 
Executive Offices: 80 Fifth Ave., New York 11, N. Y. 


SOLD AND SERVICED BY FACTORY-TRAINED REPRODUCTION SPECIALISTS 


eeeeeeeeeeeee ee eeeeeeeeeeeeeee 


eteeeeeeeerererecee 


SOSSSSSSSHSSSESSESSSSSSSSSESHTSSOEESEEOOOOS 


CORMAC PHOTOCOPY CORPORATION 
80 Fifth Avenue, New York 11, N. Y. 


O Yes, I'd like a 5-minute demon- 
stration of the New Cormac “500”, 


(0 Rush further Information on the 
“500” and the FREE SELECT-O- 
MASTER OFFICE SYSTEMS 


GUIDE. 
Date ......05 eccccccccecs Time... 0006 
Name ....... cccccccccces Tithe. ..seceee 
Company ...seceveeee Coccesecesccoasee 
ADETESS 2. cccccccccncccccccccccccccoce 
CY. co ciccsccccccs Zone.... State....... 


eeeeeeeee eee eeeeeeeeseeeeeeeeeeeeeeeeeeeeeeeease 
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[ PROPERTY and PROFIT 


| CLIENT PROBLEMS —1 


iF a client bought a business... how much of the 
price should he depreciate for tax purposes? What 
part belongs to non-depreciable land and good will, and 
what part to buildings and equipment? 








Your client might base his calculation on book values or 
assessed values, but these normally do not allow for good 
will. When the tax authorities examine the deductions, 
they will want to know how much was allowed for good 
will, if anything. If your client claims little or no good 
will, he may be asked to support his contention, especially 
if the price he paid was well above the book value. 


a sound solution 


Many professional advisors have found that the best 
answer to this problem is an appraisal of the assets. Prop- 
erly prepared, this will show how much of the price should 
be applied to buildings, equipment, land and good will. 


Such an appraisal should be prepared by an appraiser, or 
appraisers, who can be qualified as expert witnesses for 
court testimony in the possible event of challenge by 
taxing authorities. The presence of an appraisal by a 
recognized professional can help eliminate controversy. 


A nation-wide o ganization with 16 offices, Marshall and 
Stevens’ staff of experienced appraisers are available to 
help you and your clients with their valuation problems. 


The informative booklet, The Purposes of Appraisals, is 
yours for the asking. Write Marshall and Stevens, Dept. 
10, 6 Church Street, New York 6, New York. 





The Law School of the 


University of Chicago 
announces 


THE 
SUPREME COURT 
REVIEW — = 









an annual book publication 
devoted to critical analysis 
of the work of the United 
States Supreme Court. 


EDITOR: 


Philip B. Kurland 


The University of Chicago 
Law School, 
Law Quadrangle, 
1121 East 60th Street, 
Chicago 37, Illinois 


Couns 


Revie, 











Manuscripts are invited and should be submitted to the 
Editors, at the above address. 


Standing orders should be sent to the Press. Tentative price 
is $6.00 per copy, billed on delivery. 








4 
UNIVERSITY OF ( 7 PRESS 5750 Ellis Avenue, Chicago 37, Illinois 
In CanavAa: The University of Toronto Preas, Toronto 5, Ontario 














(Continued from page 936) 

There appears to be ample evidence 
that this may be true of the judges of 
the International Court. 

Would the proponents of repeal of 
the Connally Reservation wish to have 
their country submit to adjudication 
of a controversy involving their rights 
and liberties by a possibly biased 
court from which no appeal can be 
taken? War would be the only effec- 
tive appeal, 

In my humble opinion immediate 
steps should be taken to strengthen 
our reservation for the protection of 
our country, its citizens, our honor and 
our prestige in world affairs, Other 
countries, well versed in matters of 
this kind, have done so—why don’t 
we? Haven’t we listened long enough 
‘to the arguments of pedants and the- 
orists and shouldn’t we now take the 
mecessary steps to protect ourselves 
and the interests of those who wish 
our protection? 

STEPHEN B. VREELAND 
New York, New York 
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Marlowe’s Mighty Line 

May Have Been Shakespeare’s 
I am flattered that Dorothy and 

Charlton Ogburn should single out for 

criticism my article in which I argued 

that Christopher Marlowe wrote Shake- 

speare’s works. 


May I say that I do not regard it 
as very important who wrote Shake- 
speare: | am delighted to read this 
great poetry regardless of who wrote it. 


However, inasmuch as my article 
has been criticized as being based on 
two false assumptions, (1) that Oxford 
was fourteen years older and so wrote 
for both Marlowe and Shakespeare, 
and (2) that I erroneously assumed 
Marlowe was not murdered at age 29, 
in 1593, the falsity of this assumption 
having been “confirmed” in 1925, 
some reply seems necessary. 


I would be happy to accept this 
rather cavalier disposition of this more 
than three hundred fifty year old mys- 
tery if some facts were supplied rather 
than unsupported assertions. 


American Bar Association Journal 


My second assumption, i.e., that 
Marlowe was not murdered was, as | 
stated, merely an assumption made for 
the purpose of explaining the plagiar- 
isms made by Shakespeare from Mar- 
lowe. The Ogburns seek to answer this 
assumption in “one fell swoop” by the 
assertion that Sir George Greenwood, 
M.P., “confirmed” the fact that Mar- 
lowe was murdered. His study was 
made in 1925 of the incident which 
occurred in 1593. May I point out 
that the assumption that Shakespeare 
wrote Shakespeare was also, according 
to the Ogburns, foisted upon the world 
in 1623, and that nearly everyone in- 
cluding many Shakespearean scholars 
still believes that Shakespeare wrote 
Shakespeare. Certainly it would be 
much easier in 1593, when govern- 
ment was in large part conducted 
through intrigues, to falsify the records 
as to Marlowe’s murder, and, as has 
been pointed out, to bring up some 
poor sailor and murder him and let 
Marlowe flee to the Continent. 


(Continued on page 942) 











How we can achieve the highest 
ethical standards in government- 





By The Association 
of the Bar of the 
City of New York. 
Special Committee 
on the Federal 
Conflict of Interest 
Laws. A bipartisan 
committee — including 
Congressman John V. 
Lindsay, Roswell B. Perkins, and Judge Samuel I. 
Rosenman — studied every available document and con- 
ducted more than two hundred personal interviews to 
determine exactly what is wrong with our current con- 
flict of interest laws. After two years of intensive work, 
they report on the radical defects in present law, and 
propose a new statute (now pending in Congress) to 
correct the inequalities, loopholes, and outmoded 
definitions, $5.50 


ARVARD 


UNIVERSITY PRESS 


LSISTIING AO LATINO 








Cambridge 38, Massachusetts 

















We wish we could say that two out of three 
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gave me the key to more 
profitable practice 
management 


5 
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An accurate picture of 
your practice! 

Organizes your productive 
time for higher earnings! 


¢ Ideal for cost-analysis! 


DAILY LOG Practice Management Record Forms act as ‘‘head- 
quarters’ for all data necessary to plan your work more efficiently 

help you get things done on time — keep your practice on a 
smooth running basis day after day. You and your secretary will 
have a “standard practice’’ on all essential data — charges, 
receipts, payroll, listing of business. Adaptable to any practice — 
pays for itself in billings normally forgotten. 


Prices: Complete set of forms for one year.............-. $ 6.50 
Forms bound in top quality 3-ring binder............... $11.45 
Pro-rata price, 60¢ per month for balance 
! of year. Satisfaction guaranteed. 


THE COLWELL COMPANY 


250 University Ave., Champaign, Illinois 














MAIL Please send me FREE sample pages and literature on 
COUPON \ the Colwell Daily Log for Lawyers. 
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lawyers use The United States LAW WEEK. One 
| of these days, perhaps; but not yet. 


What we can say, however, is that two out of 
three of the lawyers who accepted our trial sub- 
scription offer—made in the advertising columns 
of this Journal every month during 1959—decided 
to subscribe to LAW WEEK on a regular basis. 


The odds are that YOU will want to go on using 
LAW WEEK after getting acquainted with it. So 
why not fill out and return the coupon below? It 
entitles you to receive LAW WEEK for three 
months at half the regular rate. 














=> 
| 
} BNA. The Bureau of National Affairs, Inc. | 
IL 1231 24th St., N.W., Washington 7, D.C. | 
i| 
I Please send us The United States LAW WEEK for a trial | 
\ period of 90 days at your special introductory price of $13.00, | 
including installation of Reference Binders with all material | 
| contained in the current volume. If we do not continue service | 
| after this trial we will return Binders and contents at your j 
| expense. , 
woah 
‘| NAME } 
1 
% ORGANIZATION , 
% | ADDRESS Roce? aa dake ie 
a | 
a |j Crry ZONE STATE 
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MULTIP LL! 
PROTECTION 


Through Membership 
in BOTH the 
Junior and Senior 
Insurance Plans 






GROUP LIFE 
INSURANCE —.) 


tes Endowment has eliminated the age requirement which previously prevented members 
under 35 years of age from enrolling in the Senior Insurance Plan. NOW all eligible members, 
who have not attained their 70th birthday, may enroll in the Senior Plan. 

Also, the underwriter has increased the current benefits for members 36 to 54 years of age 
in amounts ranging from $300 to $2,900 without any increase in current cost. 

Lawyers under 56 years of age may now participate in both Plans which together now offer 
$20,000 of life insurance protection to age 38. The benefits payable on death from any cause 
decline on a graduated scale to $5,000 at age 56, at which time the Junior Plan terminates. How- 
ever, the Senior Plan continues protection through age 72. The schedule of benefits shown below 
indicates the amounts of life insurance and annual cost at your age. 

Literature is being mailed now. Read it carefully. The insurance offered will increase your 
estate and is priced within the insurance budget of the young lawyer. 











Rementher eee MULTIPLE PROTECTION 








‘ JUNIOR PLAN SENIOR PLAN COVERAGE IN BOTH PLANS 
Should you be a current Junior Plan AGE | _ Benefits Cost | Benefits Cost | Benefits Cost 
member you can NOW enroll in the 25 & Under | $12,000 $20 $ 8,000 $ 25 | $20,000 $ 45 
Senior Plan regardless of your age. 30 9,000 20 11,000 45 20,000 65 
Also, if you are a current member of 35 6,500 20 13,500 70 20,000 90 
the Senior Plan and under 56 years of 40 4,500 20 12,500 70 17,000 90 
age you may enroll in the Junior Plan. 45 2,750 20 9,000 70 11,750 90 
Take advantage of the greater coverage 50 1,750 20 6,500 100 8,250 120 
now available under the Endowment’s 55 1,000 20 5,000 100 6,000 120 
Group Life program and give your fam- Junior Plan Terminates at Age 56 Senior Plan Continues to Age 72 
ily this added financial security. Benefits Paid On Death From Any Cause 
(This program is not available in Texas ALSO 


ee ae Conversion Privileges 


Waiver of Premium if Totally Disabled 
Fast Claim Service 


Underwritten By the New York Life Insurance Company 
Not Offered In Texas Because of Law 
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1155 East Sixtieth Street Gialiaerere 37, Illinois 
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Soundly Built to Serve 
Long and Well 


If you could see a Shepard publication in the 
process of preparation, you would understand why 
it performs so well, lasts so long and brings so 
much assurance and satisfaction to its owners. 


Lawyers who do visit us marvel at the care and 
precision with which Shepard's is built. They find 
standards unsurpassed in the law publishing field. 
They also see processes developed and used exclu- 
sively by Shepard. 


They are amazed at the manner in which material 
taken from thousands upon thousands of volumes 
is compressed into minimum space for the conven- 
ience of our subscribers and are impressed with the 





many checks this material must pass for the mainte- 
nance of Shepard standards of accuracy. 


Soundly built Shepard editions serve long and well! 
No compromise with quality means no compromise 
with satisfaction in ownership. 








SHEPARD’S CITATIONS 
COLORADO SPRINGS, COLORADO 
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—capital v. ordinary gain. 


The First COMPLETE Book on— 


CORPORATE LIQUIDATIONS 


By Howard A. Rumpf 


For the Accountant and the Attorney— 


A practical tax, legal and accounting coverage of each method— 


Basic rules—procedure—specimen filled in problems—waiver—minutes 
of stockholder-directors meetings—Form 964-966-1096-1099L—account- 
ing entries—computation of liquidating dividend—fully citated. 


Based on over 30 years of experience of the author (tax consultant, 
lecturer, editor) danger points—warnings—tax savings—valuation—basis 














Corporate Liquidations 


Enclose check (add 3% sales tax in NYC) 
HAR PUBLICATIONS, INC., 11 W. 42nd St. NYC 


STOKES OOCRSCH CHEE Sameer esesnnesoes 









































WETZEL DROP FRONT 


LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 
and every form in its place. 





Special Files for Patent Papers 
Write for information 


P. A. WETZEL & SON 


5643 W. Race Ave. 
CHICAGO 44, ILLINOIS 
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The scope of 
LLOYD-THOMAS “= 
APPRAISAL SERVICE 


*Legal Requirements 


Appraisals for expert testimony 
in property litigation, damage 
suits, condemnation, receiver- 
ships, rate cases, registration 
statements for the Securities and 
Exchange Commission . . . for 
corporation finance: merger, con- 
solidation, reorganization, pur- 
chase and sale, bankruptcy or 
liquidation . . . for all property 
insurance needs. 

For complete information, 
write Dept. ABA. 


THE LLOYD -THOMAS co. 


Recognized Appraisal Authorities 
4411 Ravenswood Ave., Chicago 40, Ill. 


Representatives Coast to Coast 
First for Factual Appraisals Since 1910 


qe 





(Continued from page 938) 


If Oxford wrote these great works, 
surely the Ogburns can quote equally 
great poetry which was unquestional)ly 
written by Oxford. In doing so, un- 
doubtedly they would quote whole 
phrases or paragraphs which are simi- 
lar to or even identical with Marlowe’s 
and Shakespeare’s writings, in the 
same manner as may be found in 
those of Marlowe and Shakespeare. 

Until this is done, I shall continue 
to be interested in the fact that the 
works of Marlowe, written between the 
ages of 22 and 29, the year when he 
is supposed to have been murdered, 
and those of Shakespeare which began 
immediately upon Marlowe’s death 
(both Shakespeare and Marlowe being 
the same age), used many phrases and 
paragraphs which are similar and even 
identical, and that this is not true of 
any other poets, including those men- 
tioned by the Ogburns as having been 
aided by Oxford. 

BenJAMIN WHAM 
Chicago, Illinois 


**“Machevil” a Clue 
About Marlowe? 


I enjoyed reading the article, “Mar- 
lowe’s Mighty Line” in the May issue 
of the American Bar Association Jour- 
nal, 

As I read the citation of the Pro- 
logue of Marlowe’s, Jew of Malta, | 
was struck, perhaps as have been 
others, by the name Machevil. 

The letters, I noted. are those which 
could spell out “Ch. M. Alive”. Has 
someone ever pointed out that “Ch.” 
could mean Christopher and “M.”, 
Marlowe; the rest is obvious? If this 
is a jumbled clue, then the case for 
Marlowe is made. 

Joun M. Orr 


McKeesport, Pennsylvania 


Personal Injury Seminar 
To Be Held in Honolulu 

A Symposium on Personal Injury 
will be held in 
Honolulu the mornings of February 
20, 21 and 22, 1961. 

Those who are interested are asked 
to write: International Seminars, Inc., 
Box 772, Tacoma, Washington. 

H. A. Anperson, M.D. 


Tacoma, Washington 
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‘Who's got the time... 


You can’t get paid for time and disbursements you overlooked... 


a pad of Time Slips can solve this problem completely! 























[_] Announcements 
[] Billheads 

[ ] Business Cards 
[_] Case Capsule 
[] Correspondence Cards 


*€ AMERICA’S LARGEST PRINTERS TO THE PROFESSIONS 
NOW SERVING LAWYERS FROM COAST TO COAST. 


, THE SAME HIGH QUALITY AT LOW PRICES . . . ENJOYED BY O Envelopes 
THE DOCTORS OF AMERICA FOR OVER A QUARTER OQ Réatere 
OF A CENTURY. : 


[_] Legal Covers 
[_] Legal Paper 





* WHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE ‘a Letterheads 
BECAUSE SATISFACTION IS UNCONDITIONALLY M dum Sli 5 
GUARANTERE. : ran gc 
nion 
| (] Petty Cash Vouchers 
=| [] Receipt Slips 
PROFESSIONAL PRINTING COMPANY, INC. 121 


[_] Reply Envelopes 


NEW HYDE PARK, N. Y. [_] Self-Sealing Envelopes 


Please send me samples of items checked at right and your [_] Time Slips 


latest catalogue. [_] Utility Envelopes 
[] Will Cover 
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— [] Will Envelope 
ADDRESS [-] Will Paper 
4 city STATE For other items — please write. 
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spent on that client’s case? 








Gentlemen: [_] Telephone Message Slips 
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#3. 


Now complete — Text and Index 


Corpus Juris Secundum is based on the case law of your 
State and the Nation. Cited — Quoted — Followed. 


Ask for details concerning the attractive 
“‘set completion” offer 


West Publishing Co. St. Paul 2, Minn. 
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Lawyers Incomes: 


Illinois Institute Opens a New Era 


Because the law is a profession, we may forget that the Internal 
Revenue Code requires a “Business Tax Return” from every lawyer 
who practices alone (Sole Proprietorship) and from every law partner 
(Partnership Return). 

Issued in 1960 as Publication No. 438 (1960) “this is the first publi- 
cation of U. S. Business Tax Returns”. 

The quoted words come from Dana Latham, Commissioner of In- 
ternal Revenue, a member of the American Bar Association. We are 
greatly indebted to him and rejoice in his statement, “A more detailed 
report is planned for income year 1958-1959”. 

In opening its Economic Institute, the President of the Illinois State 
Bar Association, Gerald C. Snyder, said: “‘The legal profession, as the 
bulwark of freedom in this nation, depends upon its economic inde- 
pendence, as well as on its academic training, intellectual standing and 


courage.” 


by Reginald Heber Smith © of the Massachusetts Bar (Boston) 


Te ARDENT DESIRE of every 
lawyer is that the American people 
shall receive the best possible legal 
advice and assistance at the lowest 
possible cost. 

In the process of helping others, 
the practicing lawyer must earn at 
least a decent living for himself and 
his family. Unless that is possible, able 
young men and women will not enter 
the legal profession. 

During the past decade the evidence 
has been piling up that the solo 
practitioner—with rare exceptions— 
does not earn a decent living because 
he is inefficient. 


Part of the inefficiency is personal 
—such as the failure to keep records 
of time spent for clients. From the 
point of view of the public, the serious 
inefficiency is that the lawyer practic- 
ing ull alone, no matter how hard he 


Works, cannot keep abreast of the 
modern flood statutes, 
reguiations and administrative orders. 


of decisions, 


Such a statement is resented and 
resisted by a very large segment of 
the Bar—perhaps a majority. This 
nostalgic feeling is beautifully ex- 
pressed by Mr. Justice Bernard Botein 
in his 1960 Cardozo Lecture (The 
Record of The Association of the Bar 
of the City of New York, Volume 15, 
No. 4, pages 152, 164): 


Many lawyers today are on a pro- 
fessional assembly line. One checks a 
client’s documents for tax perils, an- 
other for libel possibilities, others for 
labor, anti-trust and all other problems 
that may beset modern enterprise. 


But that is precisely what the client 
wants and must have. 

All of us older lawyers share this 
feeling of nostalgia. The village smith 
was an honest man, a mighty man, 
toiling beneath the spreading chest- 
nut tree. 


But a million blacksmiths with a 
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million anvils under a million chest- 
nut trees could not build a single air- 
plane of the type needed to defeat 
Hitler. 

They could not build one atomic- 
powered submarine, but a few thou- 
sand men, organized and properly led, 
can do so and have done so. 

If this be evil (and size unques- 
tionably is uncomfortable and can be 
dangerous), it appears to be a neces- 
sary evil that we must come to terms 
with and finally overcome. 

The last refuge of those who defend 
solo practice is that the statistics— 
even those of the U. S. Department 
of Commerce—are based on question- 
naires and the answers are furnished 
by less than 15 per cent of the Bar. 

Now comes the report of the U. S. 
Treasury with figures for the 1957 
incomes of all practicing lawyers. 


The Revenue Code of 1954 requires 
lawyers who practice alone to file a 
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Lawyers’ Incomes 


tax return as “sole proprietorship” and 
those who practice in firms to file 
partnership returns. On such returns, 
amounts paid to the solo lawyer or 
the partner are excluded from ex- 
penses. 

Thus “gross business receipts” 
means total earnings. “Gross profit” 
means what is left after all expenses 
but before income taxes. 


Incomes of 


Practicing Lawyers 
A lawyer receiving a salary is ex- 


cluded from these tables because he 
is not operating a “business”. Thus 
lawyers in legal departments of cor- 
porations, banks, etc., law teachers, 
associates in law firms, lawyers in 
government service are not included 
in the tables that follow. 

By a happy twist in the income tax 
law, we can obtain a crystal-clear 
picture of the incomes of all practicing 
lawyers throughout the nation. And by 
“practicing lawyers” we mean those 
who maintain law offices to which 
members of the public can go for legal 
advice and assistance. 

In Table I, “number” relates to 
firms—not to number of partners. The 
American Bar Foundation has reported 
that in 1958 the number of partners 
in law firms was 54,966. 

In other words, of 105,197 solo prac- 
titioners who had any net profit at all, 
56,545 or 53.75 per cent had net in- 
comes, before income taxes, of less 
than $5,000. 

It must be kept in mind that net 
profit of a partnership may depend on 
number of partners. Two partners with 
a net profit (before income taxes) of 
$20,000 are better off than ten partners 
whose firm has a net profit of $50,000. 

The U. S. Department of Commerce 
grouped firm income by number of 
partners and this was a most helpful 
table. Perhaps the Internal Revenue 
Service can do so in the future. 

To co-operate with our government, 
all agencies of information, and the 
public, it is plain that we must have a 
Bureau of Economics for the Legal 
Profession. 


The Illinois Bar’s 
Economic Survey 
A mighty step forward was taken 


Table I 


Total Earnings 











Number Total Earnings 
Solo Practitioners ............ satiawreswais's 112,911 $1,366,115.000 
PUI in idcsscceves eer Te TTT Te Te 16,416 1,354,424,000 
Table II 
Losses 
Number Net Loss 
Solo Practitioners (with Losses)...............0. 7,714 $8,170,000 
Partnerships (with Losses) ...........eeeeeeees 677 750,000 
Table III 


Net Profit By Income Brackets 
Solo Practitioners 


Bracket 


J | ee 
$1,000 under $2,000................ 
$2,000 under BS:000.. «oo oc ic ccisccccs 
$3:000 under, $4,000... occ cccccccces 
$4,000 under $5,000................ 


Per Cent of 


Number Total Number 
402 2OS96 15.97% 
wotenve 11,605 11.03 
er 9,230 8.77 
cove O06 8.61 
vis 9,858 9,37 


(The brackets are based on size of net profit. Solo practitioners with net 
profits totalled 105,197. The percentage figures are the percentages of that total.) 





Table IV 
Net Profit By Income Brackets 
Partnerships 
Number Per Cent of 
Bracket of Firms Total Number 
REPT NO 556 ccs wate eis os <ieteage ode Sam 1.738 11.04% 
$5000 sindér. $20,000. 6.c.5.6 0 cckick occa esiclen 1,540 28.8 
$20,000 under $50,000..........000020.. 5,839 37.10 
S5D:000 under S200 000... ceccccccsccce S108 20.19 
$200,000 under $500,000. ..........ccceeee 314 1.99 
eT OE SRDED 6 556.0555 + oso 0100 86s vale ees 130 83 
15,739 100.00% 





in June when the Illinois State Bar 
Association, acting under the inspired 
leadership of its devoted President, 
Gerald C. Snyder, set a new high 
standard for an economic survey of 
the legal profession in a state. 

The advance publicity was persistent 
and ingenious—including truly humor- 
ous cartoons in the /Ilinois Bar Journal. 
The response was amazing! 

The Illinois State Bar Association 
is voluntary, not integrated. A tough 
questionnaire of thirty-one questions 
was sent to all of the 15,609 lawyers 
in the state; 15,363 were delivered by 
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postmen; and about 7,000 lawyers re- 
sponded. 

Then the Illinois Bar decided that 
the mass of information should be 
analyzed and interpreted by a non- 
lawyer, Daniel J. Cantor, a manage- 
ment consultant, of Philadelphia. We 
are all indebted to him for the ex- 
cellence of his analysis and the clarity 
of his interpretation. 

Next, at the 84th Annual Meeting 
of the Illinois Bar in Waukegan a two- 
day economic institute was held at- 
tended by more than a_ thousand 
lawyers. 














—_— mr Fe 

















The speakers were selected because 
of their ability to talk on the economics 
of the legal profession. Their state- 
ments are contained in the Handbook. 

In the foreword, President Snyder 
after wondering about “the reluctance 
to openly discuss the economic condi- 
tion of the legal profession” asserted 
“We are doing now what should have 
been done a decade ago!” (President 
Snyder is an emphatic gentleman and 
the emphases are his. ) 

He continued: “The public will be 
the greatest single beneficiary from 
this economic institute. The intelligent 
adaptation of better business methods 
will result in prompt and more efficient 
representation of the client.” 

His conclusion is superb: 


The legal profession, as the bulwark 
of freedom in this Nation, depends 
upon its economic independence, as 
well as on its academic training, intel- 
lectual standing and courage. The law- 
yer has the duty to maintain his family 
in a manner commensurate with the 
position of importance and dignity he 
occupies in the community. 

There is an obligation to the public 
to maintain the economic condition of 
the profession at such level as to at- 
tract competent. intelligent and indus- 
trious young men and women to the 
profession. 

Without the infusion of our best 
youth into our professional life, and 
without the economic standard that 
permits the lawyer to stand independ- 
ently in securing and maintaining the 
rights of citizens. the legal profession 
will falter in the performance of its 
primary mission—the administration 
of justice! 


In 1934, 834 lawyers were admitted 
to the Illinois Bar. In 1959 only 490 
were admitted. (The 1934 figure is 
given by President Snyder; the 1959 
figure comes from the February 1, 
19600), issue of Illinois Courts Bulletin.) 


Of the returned questionnaires, 
5,737 supplied reliable income figures 
and these have been given expert 
analysis by Mr. Cantor. Two thirds of 
the figures are from lawyers in Chicago 
and one third from lawyers all over 
Illinois from Cairo to Waukegan. Of 
the Chicago lawyers, 33 per cent prac- 
tice alone and 17 per cent in two-man 
firms, thus 50 per cent practice alone 
or with one partner. Of the “down- 
state” lawyers, 39 per cent practice 
alone and 27 per cent in two-man 
firms, thus 66 per cent practice alone 
or with one partner. 


The Importance 
of Time Records 


The importance of keeping time 
records is stressed by Mr. Cantor. In 
Chicago, for example, of those lawyers 
whose income is in the lowest 20 per 
cent, only 15 per cent keep such 
records, while of the lawyers whose 
incomes are in the highest 20 per cent, 
65 per cent always keep time records. 

This confirms the findings of the 
Missouri Bar where the net income of 
time-record keepers averaged $15,181 
while the net income of non-time- 


keepers averaged $10,651. 


Mr. Cantor’s analysis once more 
proves the correlation between income 
and size of firm. In his words: “The 
data suggest strongly that annual in- 
come is correlated highly with the size 
of the firm with which the lawyer is 
associated.” 


This stubborn fact, so stubbornly 
resisted by many at the Bar, has now 
assumed the cumulative strength of 
a tidal wave. The Bar must accept it 
and adjust to it. 


The Illinois figures are shown in 


Table V. 





Table V 


Size of Firm 


ey 
CORGOC CC CHECK REC KREC OSHC EOS 
eee eer ereo ees e eee eee eseee 
see ee ee eee eee eee eee eee 


Average (Median) Annual Income 


Lawyers in Lawyers out 
Chicago of Chicago 
$ 9,000 $ 9,500 
11,000 12,100 
13,500 12,500 
14,000 16,000 
18,000 18,000 

30,000 -- 
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Reginald Heber Smith has prac- 
ticed law in Boston since 1914. He 
is one of the pioneers of the Legal 
Aid movement in the United States 
and served as Director of the Survey 
of the Legal Profession. He was 


awarded the American Bar Associa- 


tion Medal in 1951. 





Mr. Cantor observes: “the larger 
the firm, the more likely the lawyers 
are to keep time records. The larger 
the firm, the larger is the percent of 
chargeable hours. The larger the firm, 
the lower is the proportion of lawyers 
who regard themselves as not having 
enough practice.” 


The last sentence relates to a novel 
question that I have not found in any 
other economic survey. It is: “Do you 
have enough practice?” 


This recalls to mind observations by 
two Deans of Harvard Law School. 
Dean Griswold’s father had a success- 
ful practice in Cleveland and each year 
he would say: “Erwin, I am so busy 
now that I need one of your bright 
young men, but next year I may not 
have any clients at all.” 


Dean Thayer said: “Every lawyer 
worries about next year’s cases. They 
have not happened yet and so do not 
exist, but they will happen.” 


The Illinois figures show a clear cor- 
relation and it is exactly what you 
would expect. 
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Per Cent of Lawyers 
Not Having Enough Practice 
Lawyers 
Chicago outside 
Income Lawyers Chicago 
Low 20% 82% 72% 
Next Low 20% 73 52 
Middle 20% 61 42 
Next High 20% 36 29 
High 20% 26 17 





I venture the assertion that if the 
500 firms in the United States with 
the largest incomes were asked this 
question they would (while refusing 
to predict the future) reply “we are 
entirely too busy now”. 

The solo practitioner has an in- 
sufficient insufficient 
practice. Those would appear to be two 
sides of the same coin. But what is the 
reason? 


income and an 


The solo practitioner works very 
hard—about 2,000 hours a year. After 
thirty-five years’ experience as man- 
aging partner of my firm, I concluded 
that any such figures are unreasonable 
and conduce only to heart attacks. Our 
standards have been set at 1,600 for 
men just out of law school; 1,520 for 
younger partners; 1,200 for partners 
over 65 years of age. These standards 
have produced better health, fewer 
heart attacks and larger income. 


So we return to the question of 
“what is the trouble?” I do not be- 
lieve it is incompetence. 

The majority of our brethren prac- 
tice alone and the majority have been 
admitted since 1921. 

In that year, under the leadership 
of Chief Justice Taft and Elihu Root, 
the American Bar Association inaugu- 
rated its splendid, and_ successful, 
campaign to raise the standards of 
legal education. 

Throughout the United States the 
majority of lawyers have had at least 
two years of college and three years 
of law school. They have attended a 
law school approved by the American 
Bar Association. Having passed their 
law school examinations, they have 
also passed the stiff examinations of 
the official bar examiners who act 
as representatives of the sovereign 
state. With the “bar exams” passed 
and character tests met, there is the 
swearing in before the highest court 
of the state. After admission each 
lawyer is subject to stricter discipline 
than is the member of any other pro- 
fession. 

Perhaps standards for admission 
should be higher (I think continuing 
legal education is a better answer), 
but the present-day lawyer is a well- 
educated man. 





If education is not at fault, then 
what is? It is the lack of organization 
which causes lack of efficiency. 

When a young man in law schovwl 
is about to graduate, he has two pic- 
tures in mind: 1. he can join a law 
firm (this usually connotes a big firm 
in a big city) or 2. he can “hang out 
his shingle” (which connotes going it 
alone). 

The choice is not so limited. Two 
young inen could hang out their shingle 
together. For most of Abraham Lin- 
coln’s life his shingle read “Lincoln 
and Herndon”. 

If the two-man firm grew to a five- 
man firm, that could well be the 
optimum. At least it would guarantee 
excellent service to clients and provide 
a decent living income. 

Present at the Illinois Economic In- 
stitute was John C. Satterfield, Chair- 
man of the American Bar Association’s 
Special Committee on Economics of 
Law Practice, who is now President- 
Elect of the Association. 

At the end of his address he said: 


The conclusion is-simple. The pres- 
ent unsatisfactory economic condition 
of the legal profession can be largely 
alleviated and, perhaps, completely 
remedied if lawyers individually and 
bar associations collectively are willing 
to take the time and expend the effort 
necessary to do so. 





is expanded police training program for fall, 1960, has been announced by the 
Western Reserve University Law-Medicine Center in Cleveland. Ohio. 
The courses include: 
Criminal Law for the Law Enforcement Officer—Mondays, October 3- 
January 16, 7:30-9:30 p.m. 
Traffic—Tuesdays, October 4-January 17, 6-10:15 P.M. 
Police School—Wednesdays, September 21-May 31, 6-10:15 p.m. 
Basic Police Problems and Practices—Thursdays, October 6-January 26, 
7:30-9:30 P.M. 
In addition the sixteenth full-time Suburban Police School will be offered in 
October and a two-day institute for arrest, search, seizure and detention will be 
held November 17-18. 
The Law-Medicine Center is a co-operative activity of Western Reserve Univer- 
sity and the Cuyahoga County Coroner’s office. For further information on these 
and other courses contact: Oliver C. Schroeder Jr., Director, The Law-Medicine 
Center, Western Reserve University, 2145 Adelbert Road, Cleveland 6, Ohio. 
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Post-Dated Postmarks, 


Or, How To Mail a Letter Yesterday 


Mr. Nielsen calls attention to the fact that modern office macb‘nery, 
like many other modern technical improvements, may create unfore- 
seen legal problems. His article discusses one situation where a definite 
amendment to a long-accepted rule of contract law seems to be called 


for. 


by James Robert Nielsen @ of the California Bar (Fresno) 


. 
For THE PAST THREE or four 
years I have been sitting around wait- 
ing for some smart young lawyer to 
come along and steal my idea for this 
article. So, each time the American 
Bar Association Journal arrived | 
would turn to the table of contents 
looking for a scholarly article that 
would probably be entitled “Postmarks, 
a Critical Re-evaluation of Their Privi- 
leged Position as Exceptions to the 
Hearsay Rule”. He would probably 
work the word “quaere?” into the title 
somewhere though I haven’t figured 
out just where. Well, he’s had his 
chance to be famous. 


A distraught client calls you and ad- 
vises that an out-of-town buyer has just 
accepted an offer made sometime pre- 
viously, “The point is”, the client goes 
on. “I told this guy that he had to 
make up his mind by the fifth.” 

“So?” you ask intelligently. 

“So? So here it is the tenth already, 
and this morning I get a confirmation 
in the mail from the creep. The price 
jumped on the seventh.” 

So?” you ask again, the icy pre- 
cision of your questions ruthlessly 
separating the wheat from the chaff. 

“So? So what am I paying you for? 
D.. I gotta deliver?” 

When’s the letter dated?” 

“The fifth. I can’t understand it. It 


shoulda been here on the seventh—the 
latest.” 

“Got the envelope?” 

“Wait a minute. Yeah. Postmarked 
the fifth. Musta got lost in the mail, 
huh? I'd let it go if it was anybody 
else, but these guys are a bunch of 
thieves. Same thing happened a year 
ago with the same outfit. You figure 
they got the fix in with the Post Office 
or somethin’ ?” 


When Is a Postmark 
Not a Post( Office) Mark? 

Now, if you practice in a jurisdic- 
tion where a contract is formed by 
putting the acceptance in the course 
of transmission, you realize your client 
has a contract and must deliver. And, 
yet, how many lawyers would now ask 
the following questions? 

“What kind of postmark is it?” 

“What do yuh mean? It’s just an 
ordinary one with the city and date 
on it.” 

“Is there a stamp on it?” 

“Nah. It’s printed on, like on bills, 
with a little number under it. What 
are yuh gettin’ at?” 

What am I getting at indeed? The 
reader has only to take a casual glance 
at his morning’s mail, particularly his 
bills, to become aware of the tremen- 
dous number of businesses, both large 
and small that are taking advantage of 
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James Robert Nielsen is a gradu- 
ate of Pomona College (B.A. 1949) 
and studied law at the University of 
California and the University of San 
Francisco (LL.B. 1952). He success- 
fully prosecuted “one or two chal- 
lenging vagrancy cases” as Deputy 
District Attorney for Fresno County 
before undertaking postgraduate 
studies in law at the University of 
London in 1954. He is now prac- 
ticing law in Fresno. 





the advertised benefits of the postage 
meter. 

The significant difference between a 
postmark regularly affixed by the post 
office and that printed on the envelope 
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by a postage meter is that in the for- 
mer case, the place and date of “for- 
warding” is attested to by a govern- 
-mental agency, in the latter the osten- 
sible place and date appearing on the 
postmark is set manually by the opera- 
tor of the meter—usually the office 
secretary. 

The point I am raising is applicable 
to every jurisdiction and any state of 
facts where the date of mailing be- 
comes a subject of proof. This includes 
all cases involving the proof of “notice 
given”, such as the cancellation of in- 
surance policies, and certainly all cases 
arising under a contract conditioned 
upon such words as “postmarked on or 
before”. 

The general rule concerning the ad- 
missibility of postmarks in evidence is 
stated in Wigmore on Evidence, Third 
Edition, $151, as follows: 


The postmark on an envelope is, upon 
the same principle [an official state- 
ment] admissible to show that the en- 
velope bearing it, had passed through 
the hands of the postal officials at the 
time and place indicated. 


As evidence, a postmark is retro- 
spective in nature. While no presump- 
tion arises that a letter was mailed on 
the day of its postmark, the inferred 
fact is that at the time the postmark 
was affixed, the envelope was under the 
control of the post office. 

I should like to go on record right 





now as challenging both of these in- 
ferences as they apply to “metered 
mail”, The ordinary piece of “metered 
mail” bears no mark indicating it was 
in the hands of the post office at all. 
For all I know, that piece of “metered 
mail” could just as easily have been 
slipped under my client’s door or in 
his mail box by some wicked person 
bent upon fulfilling some evil design. 


30,000,000,000 Letters 
Can Be Wrong! 

Considered in the light of the Post 
Office statistics that there are some 
295,000 postage meters now in daily 
use and that the post office handled 
some thirty billion (that’s right, bil- 
lion) pieces of metered mail last year, 
and the number of cases in which the 
date of mailing is a critical factor, the 
apparent failure of counsel to distin- 
guish between the two types of post- 
marks, and of the courts to adjust the 
rules of evidence accordingly, is noth- 
ing short of appalling! 

To test the validity of my dismay, 
I persuaded a firm of local attorneys 
who use such a meter (ostensibly to 
prevent defilement of their secretaries’ 
fingers by messy stamps, actually to 
deter pilfering of office stamps at 
Christmas time) to allow me to con- 
duct the following experiment on their 
meter. 


On Friday, February 5, 1960, I ad- 
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dressed four envelopes to myself and 
then stamped each envelope in turn 
with a different fanciful date. The 
envelopes were then deposited with a 
large bundle of properly dated mail. 
Bright and early Saturday morning, 
my four envelopes were delivered to 
my office (see photo) with nothing to 
indicate a different day of forwarding! 

Seizing the moment, and my four 
envelopes, off I marched to place the 
matter before the responsible persons 
at the Post Office. It was not without 
a trace of nostalgia that I looked up at 
that once proud Federal Building, 
citadel of communication, guardian of 
the postmark, now slowly being under- 
mined and corrupted—its authority 
usurped by creeping Private Enterprise. 

“Responsible persons” turned out to 
be one George H. Hugdal, Postal In- 
spector. I placed my four envelopes 
on his desk and related my tale. His 
reaction was roughly similar to that 
which might be expected if a Kentucky 
moonshiner dropped in on the Alcohol 
Tax boys, dropped four jugs of white 
lightning on their desk and _ asked, 
“Did you know this was going on?” 

After things calmed down and he 
finished thumbing through his form 
indictments, I identified myself by dis- 
playing my notorial seal and a revoked 
Diner’s Club card and secured the 
following information. 

Yes, the Post Office is aware that 
“metered mail” bearing improper dates 
is being transmitted through the mail. 
When a piece of “metered mail” bear- 
ing an improper date is spotted, it is 
run through the cancelling machine so 
that the correct date appears. Files are 
kept on firms using meters and those 
who persistently use wrong dates are 
warned. Failure to heed these warn- 
ings might result in having their meter 
taken away. 


**Nielsen, Stop 
Rocking That Boat”’ 

No, the Post Office does not claim to 
catch every piece of inaccurately dated 
mail. The Post Office wishes people 
would stop trying to fix legal rights by 
reference to anything as flexible as a 
postmark, The Post Office also wishes 
that secretaries would pause long 
enough to advise themselves of the date 
before metering a mess of mail. The 
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Post Office also wishes that I would 
advise them before conducting any 
further experiments or, as a preferable 
alternative, it wishes I would quit 
rocking the boat. 

At this point, I should like to make 
the following boat-rocking observa- 
tions: 

1. “Metered mail” may be and cer- 
tainly is being transmitted through the 
mail bearing, either by design or ac- 
cident, a fictitious date. 

2. “Metered mail” fraudulently 
dropped into a home or office mail box 
will have no different physical appear- 
that passing 
through the hands of the postal author- 


ance from regularly 
ities. 

Now I do not believe or wish to 
imply that those firms employing the 
postage meter for their mail are all 
charlatans bent upon fraudulent busi- 
ness practices. On the other hand, I 
am not so naive as to assume that the 
tendency to fudge a little has been 
totally eradicated from the commercial 
world. When I think of the times a 
letter or a pleading should have been 
mailed a day or so before it was—the 
possibilities for speculation along this 
line are endless—or what a mystery 
writer could do with a meter to estab- 
lish an alibi, I feel like a successful 
Ponce de Leon; for, the postage meter, 
fraudulently used, gives the user an 
effective method to turn back the clock. 
And, if you don’t think that’s impor- 
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tant, try convincing the tax collector 
that one day is as good as another. 
As I said, I have been sitting around 


for three or four years waiting for 
some bright lawyer to steal my idea or 
at least raise the issue in court. 





The Harvard Law School Library 


announces publication of a_ biblio- 


graphic service under the title of Cur-. 


rent Legal Bibliography. Each issue is 
intended to provide a quick survey of 
the more significant legal writing in all 
fiel!s of law from all countries of the 
world, The service is addressed pri- 
marily to an audience of lawyers, 
teachers and students, corporation 
counsel, legal departments of govern- 
ment agencies and of international or- 


ganizations, and to scholars in the 
related fields of political science, eco- 
nomics, sociology and history. 


Beginning October, 1960, nine is- 
sues will appear monthly during the 
academic year. Each will include a 
comprehensive listing of monographs, 
substantial journal articles, and the 
contents of collected works of all types 
that have been currently received by 
the library. Primary materials, such as 
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laws, decrees, treaties and reports of 
judicial decisions will not be analyzed; 
the user will, however, be able to locate 
many of these items indirectly from 
references that will appear in the books 
and articles covered by the service. 


A subscription for the current month- 
ly service is $3.00 per annum; the an- 
nual volume will be offered for $14.00. 
A combination price of $15.00 for both 
services is available. 
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The President's Page 


Let me first salute John Randall and 
express the appreciation of all for his 
devoted service as President. The An- 
nual Meeting, over which he presided 
so well, was particularly notable be- 
cause of the presence of many lawyers 
from Britain and the Commonwealth. 
All who generously participated in 
their entertainment in Washington and 
other cities contributed to the vital 
cause of friendship between our coun- 
tries. 

It is a great privilege to serve as 
President, particularly in such a chal- 
lenging time. One senses a stirring in 
the profession; we have been remind- 
ing ourselves anew of our dual re- 
sponsibility: to serve with improved 
skills our clients and the public in- 
terest. We also recognize an obligation 
to provide leadership where we have 
special competence. Through our hard- 
working Committees and Sections and 
the research activities of the Founda- 
tion, there are many opportunities for 
specific application of these wholesome 
generalities, 

While our entire program must be 
steadily advanced, some areas deserve 
particular attention: 

We ‘should strive to increase the 
sense of brotherhood in the organized 
Bar, co-operation among all its com- 
ponents, so that every practicing law- 
yer (whether in private, corporate or 
governmental practice), every law 
teacher and every judge will feel a 
duty and a desire to participate in his 
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local, state and national associations. 
This will increase the effectiveness of 
the Bar and insure greater service to 
members and the public. A corollary 
is that the Bar should help recruit de- 
sirable young people to choose the 
legal profession. Justified pride in the 
profession and assurance that it can 
provide a decent living are important 
elements. 

We must constantly scrutinize and 
try to improve the administration of 
justice both in the courts and adminis- 
trative agencies. In some areas we 
need to endeavor to improve methods 
of judicial selection, remembering that 
all such reforms take patience and 
steadfastness. We must continue to seek 
adequate representation for the poor 
and those of modest means in civil and 
criminal cases. Much progress has 
been made; much remains to be done. 
We should increase public understand- 
ing of the courts and the profession, in- 
cluding, as Judge Philbrick McCoy, of 
the Superior Court in Los Angeles, 
says, what’s right as well as what’s 
wrong. Lay groups should be encour- 
aged to co-operate with us. 

Lawyers should continue to provide 
disinterested leadership in our com- 
munities. Much always needs doing, 
running all the way from encouraging 
pride in our history by preserving 
historic courthouses to joining others 
in attacking the problem of juvenile 
delinquency. Lord Moiulton’s dictum 
that the measure of a civilization is 
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the degree of its obedience to the un- 
enforceable deserves to be recalled. 
For example, the Bar, with the courts, 
particularly the lower courts where 
most people learn about justice, can 
help the home, church and school main- 
tain the tone of our national life by 
teaching, among other things, that 
good manners, neighborliness and fair- 
ness are among the emollients of soci- 
ety, and that the concept that with 
rights go responsibilities is one of the 
keys to good citizenship. 

The dangers which threaten our 
country require great military and 
economic strength and _ safeguards 
against subversion. But there is also 
need for imaginative advocacy of the 
merits of our system. My great prede- 
cessor and friend, John W. Davis, re- 
minded us to be “sleepless sentinels 
on the ramparts of human liberty and 
then to sound the alarm whenever an 
enemy appears’. The establishment of 
Law Day-U.S.A. is an example of how 
the Bar can present the virtues of 
liberty under law. As Communist 
tyranny threatens our own backdoor 
and seeks to penetrate the emerging 
new nations, the Bar will have further 
opportunities. Among other things, 
lawyers will be devising new institu- 
tions and agreements for private and 
governmental clients to enable us to 
conduct more effectively the economic 
battles with the Communists around 
the world which lie ahead. The pro- 
gram of our Committee on World 
Peace through Law is a fine example 
of leadership among lawyers here and 
abroad. After thorough and good- 
natured discussion, we should embrace 
such further opportunities as advance 
our national interests. 
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Look Beyond Tomorrow: 


The President’s Annual Address 


by John D. Randall ¢ 


SomEHOw THE IDEA is about that 
the adventure of the law is over; that 
the days of Lord Coke and Lord Mans- 
field are passed and that today’s prob- 
lems may be solved by lawyers after 
consulting a few books which contain 
all the answers. Nothing is further from 
the truth, Our ideals of the law are 
continually changing; they are exam- 
ined, evaluated and altered as our so- 
ciety evolves. The rule of law is being 
extended to fields where the rule of 
force has often prevailed in the past. In 
a very real sense, lawyers are the pio- 
neers in society, continuing to push 
back the frontiers in men’s minds. 

It is this pioneering spirit that must 
permeate the profession if it is to ful- 
fill the many difficult tasks that it faces. 
Law has not ceased to be an adventure 
in America, and I hope that it never 
will. If it should, the study of law 
would become a sterile exercise in men- 
tal gymnastics and the profession 
would break faith with the people of 
this country. If we continue to relate 
law to the daily problems involving 
people trying to live in peace with their 
neighbors, the profession will remain 
one of the great adventures of man. 
This is the lawyers’ fundamental task. 
Samuel Johnson described it well when 
he said “The law is the last result of 
human wisdom acting upon human ex- 
perience for the benefit of the public.” 


The By-laws of the Association require the President to deliver an 
address at the Annual Meeting on a subject approved by the Board of 
Governors. President Randall chose the subject, “Look Beyond To- 
morrow” for his address, which was delivered on Tuesday, August 30, 


before the House of Delegates. 


President of the American Bar Association, 1959-1960 


It is the lawyer who has the awesome 
task of applying that law. 

It follows that the greater the sup- 
ply of human experience the more so- 
ciety has the right to expect from the 
lawyer’s labors. The greater the range 
of human experience the greater the 
tragedy if that human experience is 
improperly interpreted or if society is 
ineffectively or improperly regulated. 

In the times in which we live we 
note a rare conjuncture. Human ex- 
perience has presented us with infor- 
mation and resources that we could 
never have hoped to possess just a few 
short years ago. And these new ex- 
periences have increased the tools at 
our disposal. In the field of mental 
health, for example, psychiatry has 
given the legal profession tools with 
which to analyze the cause of crime 
and to reform and improve our laws 
as they relate to the mentally ill. 

Similarly, as science pushes back the 
frontiers of knowledge, through space 
exploration and comparable achieve- 
ments, the legal profession must make 
certain that the law moves immediately 
into these newly revealed areas. If we 
explore space, we must develop laws 
to regulate the conduct of nations and 
people in this new area; as we develop 
new sources of energy we must think 
through the problem of waste disposal, 
contamination and tort liability. As 
science provides man with new tools, 
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the legal profession has the duty of 
making certain that these tools will not 
be permitted to function in a manner 
inconsistent with man’s best interest. 


Three ‘Basic Responsibilities 


These are general observations and 
reflect more the long-term develop- 
ment in the law than the short-term 
trend. I mention it first before going 
on to specifics for I believe it to be of 
the utmost importance to know what 
challenges law must meet. But the law 
does not spring full grown like Athena 
from the head of some Zeus-like au- 
thority. It must be developed by law- 
yers in their capacities as advocates, 
counselors, judges and teachers. If the 
law is to meet the challenges I have out- 
lined, today’s lawyers must recognize 
and honor three basic responsibilities. 
They are the lawyer’s responsibility to 
his client, to our legal system and to 
the community. 


He honors his duty to his client by 
performing well and diligently those 
tasks demanded of him. He performs 
them honorably, honestly and with dis- 
patch, giving his clients the best that is 
within him, Today this requires him 
to pursue his training through the con- 
tinuing legal education program so that 
he will be proficient in many areas 
of the law unknown to his predecessors. 
He needs more than a knowledge of 
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rules for specific problems; his range 
of knowledge must be far more exten- 
sive than that required by the precise 
problems put to him for determination. 
Today’s rapidly changing law requires 
him to study continually in order to 
keep abreast of new developments. A 
lawyer who does not pursue this train- 
ing is not meeting fully his obligation 
to his client. 


The lawyer honors his responsibility 
to the legal system by co-operating with 
his fellow lawyers in the work of the 
organized Bar. They work together to 
find ways of improving legal education, 
of perfecting the administration of jus- 
tice, and of providing legal services 
for all persons. 

The American Bar Association has 
a long history of service to our legal 
system. It was in 1900 that the Associa- 
tion of American Law Schools came to 
life largely as a result of a proposal 
discussed in our Section of Legal Edu- 
cation and Admissions to the Bar. The 
National Conference of Commissioners 
on Uniform State Laws and the Ameri- 
can Law Institute are two other groups 
that were organized largely through the 
efforts of the members of the American 
Bar Association, 


Today, the American Bar Associa- 
tion continues to co-ordinate and aug- 
ment the efforts of lawyers to improve 
our legal system. During this past year, 
special emphasis has been placed on 
reducing congestion in our courts and 
improving the methods employed to 
select our judges. 

Of prime importance in our legisla- 
tive program has been the Omnibus 
Judgeship Bill which, as originally 
drafted, would create forty-three addi- 
tional federal judgeships. Interested 
citizens are aroused about the delay 
that plagues our courts, and as I point- 
ed out in a speech delivered in New 
York City last February, “The shortage 
of judges which plagues our judicial 
System today is the first link in the 
chain—justice in need, justice delayed, 
justice denied. Since 1900, the business 
of the federal courts has almost quad- 
trupled while the number of federal 
judges has little more than doubled. 
During the past sixteen years, the num- 
ber of civil cases filed has increased 
miore than 50 per cent and the num- 
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ber still pending at the end of the 
year has mounted by 117 per cent.” 
The unbelievable growth of our na- 
tion, the changing role of our govern- 
ment, and the enlarged view taken by 
our judiciary—these three phenomena 
have had as their result a tremendous 
increase in the business of our courts. 
Not only has there been a numerical in- 
crease in the caseload, but the cases 
tried today are often much more com- 
plicated than those heard by judges 
years ago. It is an unhappy fact, but 
we have not expanded our judiciary to 
keep pace with our current needs. 
The American Bar Association has 
not remained silent in the face of this 
problem. The House of Delegates urged 
on February 22 of this year that the 
Congress of the United States promptly 
enact legislation embodying the recom- 
mendations of the Judicial Conference 
of the United States. It is significant 
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that the legislation which we support is 
not the creation of any political pres- 
sure group but rather is the recom- 
mendation of the Judicial Conference 
which is as you know, a conference of 
federal judges. The Attorney General 
of the United States has stated that the 
judges named to the new posts created 
by this bill will be appointed equally 
from both major political parties. This 
is an important step and should serve 
to dispel many honest fears concerning 
the legislation. 

The American Bar Association con- 
tinues to co-operate fully with the many 
organizations interested in the improve- 
ment of our system of law. Last No- 
vember it sponsored the National Con- 
ference of Judicial Selection and Court 
Administration in conjunction with the 
American Judicature Society and the 
Institute of Judicial Administration. At 
this meeting, 140 conferees from the 
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United States, England and Canada 
examined seven major problem areas 
in the field of court administration and 
judicial selection. Their recommenda- 
tions constitute a positive contribution 
to legal thinking on these subjects. 


Legal Assistance for Indigents 


The lawyers of America realize that 
our legal system must be made acces- 
sible to all members of the community 
regardless of their financial status. The 
contingent fee system, properly admin- 
istered, represents one of the most ef- 
fective methods of assuring every citi- 
zen that he will have his day in court. 
The needs of the indigent are met to 
an ever-increasing extent by the Na- 
tional Legal Aid and Defender Associa- 
tion. As of the first of June, 1960, 209 
legal aid offices and 127 volunteer com- 
mittees operated by bar associations 
stood ready to provide legal assistance 
to those in need. In addition there were 
ninety-six defender offices serving the 
needs of the indigent defendant. Of 
these, seventy-seven were supported by 
public funds, fourteen by private funds 
and five were supported publicly and 
privately. 

Because of the excellent work and 
rapid growth of the Bar supported 
legal aid and defender associations, we 
are, by and large, meeting our profes- 
sional obligations to the indigent. To 
be sure, the job is not completed, nor 
will it be until there is a legal aid and 
defender office within the physical 
reach of every indigent person in the 
United States. But the point is that we 
are on our way to a solution; the short- 
coming is one of geography, not one of 
approach, | am certain that with the 
continued support of the organized 
Bar, the necessary additional facilities 
will be created. 


Of course, this work cannot be ac- 
complished without a strong American 
Bar Association. I am pleased to re- 
port that the membership of the Ameri- 
can Bar Association is now only a few 
hundred short of 100,000. Every bar 
association I have visited this past year 
on my travels from New York to Ha- 
waii and from Alaska to Florida has re- 
ported its meetings better attended and 
reflecting more enthusiasm than at any 
time in the past. The spectacular 
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growth of the American Bar Associa- 
tion during the past few years has 
necessitated the expansion of our phys- 
ical plant in order to serve the en- 
larged membership. Construction of 
the new wing to the Bar Center is well 
under way. Our aetivities in Washing- 
ton, D. C., will be facilitated by our 
new enlarged headquarters here in the 
nation’s capital. The American Bar As- 
sociation is prepared to serve its mem- 
bers and the nation even more effec- 
tively than in the past. 

There is a third area of responsibility 
which we as lawyers have not always 
recognized to the extent that we should. 
I am speaking of the responsibility that 
we owe the community. The lawyer is 
in a sense the legal housekeeper of his 
community. It is his duty to keep the 
legal house in order. He secures the 
repeal of the outdated statute and urges 
the enactment of new statutes to fulfill 
the new needs of the community. To an 
ever-increasing degree, the organized 
Bar has honored this responsibility, 
and, I am happy to report, this trend 
has continued during the past year. 

The lawyer also serves his com- 
munity as one of the artisans of its 
ideas. He is a leader of community 
thought. As such, he must guard him- 
self against the temptation to espouse 
ideas merely because they happen to be 
popular. 

The legal profession has traditionally 
held itself out as being willing to repre- 
sent defendants who might be unpopu- 
lar either because of their beliefs or 
their actions. As a corollary it follows 
that the legal profession must preserve 
an atmosphere conducive to objective 
examination of ideas both new and 
old. A priori reasoning which excludes 
possible solutions to problems is 
foreign to the inquiring legal spirit. 

Democracy does not thrive on opin- 
ions that are merely popular. Most of 
the truly significant changes in Amer- 
ica have been wrought by men—giants 
of their time—who have labored for 
causes which were unpopular and mis- 
understood at the time. The reticence of 
lawyers to espouse causes that might 
be unpopular in the market place of 
ideas may preclude the opportunity for 
that idea to receive the full hearing 
that it deserves. In a democracy the 
legal profession should encourage de- 
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bate, not stifle it; it should arouse the 
citizens to think through the problems 
that confront not only the legal system. 
but also our nation and civilization. 
Since we help shape the opinions of ou: 
fellow citizens, our duties in the realin 
of ideas extend far beyond the broad 
limits of the practice of law. 


The International Community 


There is another phase of our com- 
munal responsibilities that we are only 
now beginning to recognize. We, with 
our fellow lawyers in other lands, are 
the legal housekeepers of the inter- 
national community. This responsi- 
bility comports two phases: the first 
is to educate ourselves and the second 
is to make our legal experience avail- 
able to the young nations of the world. 

We are fast realizing that it is a 
historical fact that we are one inter- 
national community. We may not like 
some of the other members of this 
community even as we may not partic- 
ularly appreciate some of our neigh- 
bors here at home. But the fact re- 
mains that we are members of one 
community, and we cannot move out. 
Bloodshed in the Congo gives us con- 
cern in Cedar Rapids, lowa, and a riot 
in Seoul makes our policy makers re- 
vise their plans. The tears of a child in 
China move our hearts and a riot in 
East Germany reminds us once again 
that we must give shelter to the home- 
less. The world is our community. 

The American legal profession must 
meet its obligation to the international 
community. Put quite simply, we must 
begin by learning about it and its cus- 
toms and laws. Law is more than the 
sum of the rules followed by the courts 
of our respective jurisdictions. Law is 
as large as life itself. Today’s lawyer. 
the leader of thought in his community 
must be in the position to interpret to 
his fellow citizens the work of lawyers 
in other countries. He must know the 
doctrines and methods used in other 
lands to achieve justice. 

At the same time, we must rekindle 
the interest of the profession in the 
theory of law and its significance in 
our time. We must acknowledge that 
law is not some abstract metaphysical 
thought existing in space, but it is the 
technique by which society seeks to 








govern itself. As soon as we accept this 
fact, we must then conclude that what 
we call “governing” is really the task 
of making a series of decisions. Each of 
these decisions on our part as lawyers 
represents a value judgment. When we 
make these decisions, following the 
principles of legal reasoning, we are ill 
equipped if we do not have a back- 
ground sufficient to help us make these 
value judgments. For this reason, I have 
recommended two important changes 
in our continuing legal education pro- 
gram. They are that we include in our 
so-called “how to do it” courses in- 
struction in the theory of law and in- 
struction in the international and com- 
parative law. 

Today more than ever, the American 
lawyer, as he faces a myriad of new 
questions needs to be familiar with 
legal theory. The time is past, if it ever 
existed, when law could be practiced 
by one who simply knew the technical 
rules. A knowledge of the rules is es- 
sential, for they are the tools of his 
profession. Without such knowledge, 
the practitioner is incompetent. The 
lawyer is no mere mechanic; he is the 
architect of the magnificent structure 
that we call law. It is here that a knowl- 
edge of the rules alone becomes insuf- 
ficient, just as the rules for building a 
log cabin are insufficient when one 
seeks to build a cathedral. 


Problems Require 
New Thinking 

What are some of the problems that 
require new thinking in the law? Cer- 
tainly one area that needs our attention 
is the extent to which adjudication can 
resolve the problems facing the world. 
We need to explore the extent to which 
decisions on the international scene can 
be made effectively by a court-like 
body. What questions can be better 
handled by diplomacy? Can problems 
such as the status of West Berlin or the 
Suez Canal be disposed of through the 
existing international adjudicating ma- 
chinery? What is the proper method 
for the disposition of problems where 
the old principles of law are no longer 
a) propriate? Increased economic inter- 
dependence calls for new rules to guar- 

ee the rights of investors as well as 
\iuse of the host country. Even as in 
t.c past we have developed rules to 


govern the conduct of land and sea 
warfare—and rules to eliminate war- 
fare—we must now develop rules to reg- 
ulate—or eliminate—economic war- 
fare. The American lawyer is one of the 
leaders of thought in his community. 
He articulates the feeling of his fellow 


citizens on a wide range of subjects. 


It is only natural that he should be 
expected to provide his fellow country- 
men with advice and information con- 
cerning that most important of all ques- 
tions, the application of law to the 
settlement of international disputes. 
Americans are concerned about the 
utilization of this technique which they 
know so well, but they are not certain 
as to the extent of its application in 
other countries. The American lawyer 
must be able to comment intelligently 
on these matters. Frankly speaking, 
how many of us have any idea of the 
nature and function of the Soviet sys- 
tem of law? Who among us is prepared 
to distinguish the features of the Con- 
tinental system of law and the Soviet 
system? Yet these matters are of vital 
interest to us all. 


Because of the American lawyer’s 
responsibility as a leader of thought, 
he must be prepared to answer such 
questions as, “Is there really any inter- 
national law?” “Which countries fol- 
low it?” “What is the difference be- 
tween Soviet law and American Law?” 
and “Is German law any different from 
American law?” I do not suggest that 
all lawyers should suddenly take up the 
practice of international law. The point 
is that we lawyers do shape opinion. 
We have no choice. The only choice 
that does exist is whether those opin- 
ions are shaped in the darkness of ig- 
norance or the light of knowledge. 

This responsibility imposes a tre- 
mendous obligation on the organized 
Bar. We have organized to enable us 
to do collectively what we cannot do 
individually. The legal 
education program is a prime example 


continuing 


of the work done by the organized 
Bar to aid the practitioner. Even as the 
organized Bar has pioneered in keeping 
the practitioner current in such fields 
as probate practice and taxation, it 
must now provide him with training 
for his new responsibilities in the in- 
ternational community. 
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I believe that background informa- 
tion in comparative and international 
law could be taught effectively within 
the framework of our continuing legal 
education program. Selected course 
materials and bibliographies could be 
prepared by the American Bar Founda- 
tion for distribution to local continuing 
legal education committees. This 
would be supplementary to the general 
program of continuing legal education 
and should be co-ordinated with it. The 
program on taxation could very well 
treat during one or two hours the re- 
lated matter of taxation in the countries 
of the Common Market. This would not 
attempt to be a thorough discussion of 
the foreign law, but rather it would be 
a general survey and provide a point of 
departure for further study on the part 
of those who desire to enlarge their 
competency in the field. 

In a like manner the continuing legal 
education program could also make 
available one hour or two in which 
papers on jurisprudence could be pre- 
sented. This would be most helpful to- 
day as lawyers search to define such 
concepts as natural rights, fundamental 
freedoms and the rule of law. 

To say that these questions are im- 
practical does not alter the fact that 
they exist. Because we may not honor 
them through study does not mean that 
they are without importance. The legal 
profession must remain a learned one. 
Our purpose in learning is to serve. In 
a like manner, our obligation to the 
international community requires that 
we help the young nations develop their 
own legal systems. 

We have developed legal techniques 
to a very high degree. We have often 
in the past succeeded in solving ex- 
tremely difficult problems through 
shaping a law to regulate the conflict- 
ing interests. In the latter part of the 
last century Americans were concerned 
about monopolies which were dominat- 
ing our economy. The anti-monopoly 
legislation which resulted has served 
well to restrict these titans. We have 
regulated our transportation industry 
and our communications industry so 
that they serve public rather than pri- 
vate interest and yet are not the in- 
struments of government. 

When we opened up the West, we 
were faced with the problem of dis- 
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tributing new land to the landless. This 
we did while at the same time provid- 
ing for the improvement of our educa- 
tional facilities through such acts as 
the Morill Act which established the 
system of land-grant colleges. America 
has never been short of ideas on how 
to use law to improve our society. In 
more recent times we have created such 
things as mutual investment funds 
which channel the funds of the small 
investors into the financial markets. 


An Asset for Peace 

This storehouse of legal know-how is 
a valuable asset for peace. We have 
lived through the times that required 
this creative thinking, and our prob- 
lems are on new frontiers. It is ap- 
parent that some nations of Asia and 
Africa will yet follow in our footsteps 
and have yet to face the problems that 
called forth these solutions. As their 
people reach a standard of living high 
enough to permit them to accumulate 
capital, the new nations will be inter- 
ested in the formation of banks, stock 
exchanges and other systems which will 
speed the flow of capital into invest- 
ment channels. With our rich experi- 
ence, we can help them shape the laws 
to fill the needs of their societies. 

For many nations the needs are 
much more immediate. In some areas 
the problem of instituting agrarian re- 
form in a manner consistent with the 
rights of all parties is of the utmost 
urgency. Agrarian reform can be either 
an appealing item on a ballot or a call 
to action on a revolutionary banner. It 
can be accomplished either with due 
process or arbitrarily by decree. 


Clearly, if a government has no in- 
tention of respecting the rights of the 
parties while bringing about land re- 
form, there is very little that lawyers 
can do to change its mind, The rulers 
will go about their business in an ar- 
bitrary fashion and with a complete 
disregard for human and economic 
rights, | am not convinced that this is 
the typical situation. More often pro- 
grams of agrarian reform are com- 
menced in good faith by idealistic lead- 
ers who later find that they are unable 


958 


to accomplish their goals through the 
use of law. They then reject the law as 
outdated, the paraphernalia of the rich, 
and resort to rough-hewn decrees and 
other types of direct action. The re- 
former probably will not abandon his 
program of land reform if he finds that 
he is unable to secure financing ade- 
quate to compensate the dispossessed 
owners. He will proceed with his re- 
form and merely postpone the question 
of compensation, thereby departing 
from what we consider to be reform 
under the rule of law. | believe that this 
deviation from accepted norms of con- 
duct could be avoided if we were to 
provide the technical legal assistance to 
establish a workable plan of financing 
so that the dispossessed landowner 
could be indemnified immediately. It is 
here that the American lawyer has a 
substantial role to play. He has at his 
command the legal techniques that will 
permit the well-intentioned reformer to 
accomplish his goals within the frame- 
work of the rule of law. Our problem, 
then, is to devise a method of making 
these legal techniques available to the 
law leaders of the new nations. 

It was with this in mind that I re- 
cently proposed to the American Bar 
Foundation that it study the feasibility 
of organizing a series of institutes at 
which American lawyers could explain 
to the lawyers of the new nations some 
of the legal devices that have been used 
effectively in the United States. Of im- 
mediate interest is, of course, the tech- 
niques of compensation and apportion- 
ment involved in agrarian reform. 
However, as these young nations pro- 
gress, I am sure they will be interested 
in other legal techniques such as those 
which seek to stabilize commodity 
prices and finance seed, fertilizer and 
modern farm equipment. Still later 
they may be interested in our experi- 
ences with rural co-operatives and such 
marketing arrangements as our milk- 
shed agreements, We have a rich sup- 
ply of technical information that we 
should make available to the young na- 
tions. Indeed, we must make it avail- 
able if we are to meet our responsi- 
bility to the international legal com- 
munity. 
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These are the challenges faced by 
the American lawyer. He must continue 
to meet his responsibilities to his 
clients, our legal system and the com- 
munity, If I have perhaps dwelt at 
length on the responsibilities owed by 
him to the community, particularly to 
the international community, it is be- 
cause they are easily overlooked during 
the . hustle of everyday practice. 
Neglecting our responsibility to the in- 
ternational community will not have 
the same immediate effect that occurs 
if one neglects a client. No one will 
telephone. Neither will it have the same 
consequences as the neglect of our legal 
system. Our courts will not become 
more congested nor will the caliber of 
our judges diminish. However, if we 
do not meet this responsibility to the 
international community, we shall wit- 
ness the triumph of violence over 
order, of the arbitrary decree over the 
reasoned decision, and the slow erosion 
of our principles of law. 

The best way to promote law is to 
extend it and to encourage others to 
apply it. True, we may not be able to 
persuade the tyrant that he should fol- 
low the principles of due process, but 
we should make it possible for the 
young governments to learn the route. 

Law has not ceased to be an adven- 
ture in America, and it will not if we 
recognize and honor these _responsi- 
bilities. I said at the beginning that the 
role of the lawyer depends upon the so- 
ciety in which he functions. In a dic- 
tatorship, he has not much to do. In a 
democracy, he helps form the opinions 
of his fellow citizens, and seeks to pre- 
serve their liberties. If he does this 
work well—if he honors these obliga- 
tions—he grows in respect in the com- 
munity and the community prospers. 
Some of these obligations may seem re- 
mote but it is only by looking out be- 
yond the rush of the moment that we 
are able to serve well our community. 
This we must do and the organized Bar 
must provide assistance along the lines 
I have indicated. 

It is by looking beyond tomorrow 
that we shall further the growth of law 
and the profession, 

















The Historical and Legal Background 


of the Diversity Jurisdiction 


The authors find that there were four basic reasons for the inclusion 
of the diversity clause in the Federal Constitution. They examine each 
reason in turn and conclude that any curtailment of the scope of the 
jurisdiction should be carefully weighed. The subject is a live one 
in view of the fact that both the Judicial Conference of the United States 
and the American Law Institute are considering whether the diversity 
jurisdiction should be altered or abolished. 


by Orie L. Phillips @ Judge of the United States Court of Appeals 
for the Tenth Circuit (Retired ) 
and A. Sherman Christenson @ Judge of the United States District 
Court for the District of Utah 


SECTION 2 OF Article III of the 
Constitution in part reads: “The judi- 
cial Power shall extend... to Contro- 
versies between two or more States ;— 
between a State and Citizens of another 
State;—between citizens of different 
States: —between Citizens of the same 
State claiming Lands under Grants of 
different States, and between a State, 
or the Citizens thereof, and foreign 
States, Citizens or Subjects.”! 

Section 2 of Article IV of the Con- 
stitution in part reads: “The Citizens 
of each State shall be entitled to all 
Privileges and Immunities of Citizens 
in the several States.” 

Section 1 of the Fourteenth Amend- 
ment to the Constitution in part reads: 
“All persons born or naturalized in the 
United States, and subject to the juris- 
diction are citizens of the 
United States and of the State wherein 
they reside.” 

\ll of the provisions of Section 2 of 
Article III, quoted above, must be 
considered in any review of the his- 
tor'cal background and reason for the 
in lusion in the Constitution of the 
prvvision that “The judicial Power 
sh.!l extend . . . to Controversies . . . 


thereof, 


between Citizens of different States” 
(herein referred to as the “Diversity 
Jurisdiction”) because one of the pri- 
mary reasons for the extension of the 
judicial power of the United States to 
all of the controversies referred to in 
the quoted provisions was to preserve 
the “National peace and harmony”, a 
matter of concern not merely of liti- 
gants involved in such controversies, 
but of all of the states and their people 
—of the nation as a whole. 

A second reason for the diversity 
jurisdiction was to insure that “The 
Citizens of each State” should be ac- 
corded “all Privileges and Immunities 
of Citizens in the several States”. 

A third reason for the diversity 





1. 28 U.S.C.A. §1332 provides: 


(a) The district courts shall have orig- 
inal jurisdiction of all civil actions where 
the matter in controversy exceeds the 
sum or value of $10,000, exclusive of in- 
terest and costs, and ts between 

(1) citizens of different States: 

(2) citizens of a State, and foreign 
states or citizens or subjects thereof; and 

(3) citizens of different States and in 
which foreign states or citizens or sub- 
jects thereof are additional parties. 

(b) Except when express provision 
therefor is otherwise made in a statute 
of the United States, where the plaintiff 
who files the case originally in the Fed- 
eral courts is finally adjudged to be en- 
titled to recover less than the sum or 
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jurisdiction was to insure fair and im- 
partial adjudication of controversies 
between citizens of different states, un- 
affected by local prejudice, or political 
or local pressures. 

A fourth reason for the diversity 
jurisdiction was to discharge the duty 
of the National Government to provide 
a judicial system for the adjudication 
of claims arising out of controversies 
between citizens of different states that 
would insure exact, equal, impartial 
and certain justice under law, adminis- 
tered with fairness, efficiency and ex- 
pedition. 

In support of our conclusion with 
respect to the reasons stated above, we 
submit: 





value of $10,000, computed without re- 
gard to any setoff or counterclaim to 
which the defendant may be adjudged to 
be entitled, and exclusive of interest and 
costs, the district court may deny costs 
to the plaintiff and, in addition, may 
impose costs on the plaintiff. 

(c) For the purposes of this section 
and section 1441 of this title, a corpora- 
tion shall be deemed a citizen of any 
State by which it has been incorporated 
and of the State where it has its principal 
place of business. 

(d) The word “States”, as used in this 
section, includes the Territories, the Dis- 
trict of Columbia, and the Commonwealth 
of Puerto Rico. As amended July 26, 
1956, c. 740, 70 Stat. 658; July 25, 1958, 
Pub. L. 85-554, §2, 72 Stat. 415. 
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The Virginia plan,? presented by 
Mr. Randolph,* in part provided: 


9. Resd. That a National Judiciary 
be established to consist of one or more 
supreme tribunals, and of inferior trib- 
unals to be chosen by the National Leg- 
islature, to hold their offices during 
good behaviour; and to receive punc- 
tually at stated times fixed compensa- 
tion for their services, in which no in- 
crease or diminution shall be made so 
as to affect the persons actually in of- 
fice at the time of such increase or 
diminution. That the jurisdiction of the 
inferior tribunals shall be to hear & 
determine in the first instance, and of 
the supreme tribunals to hear and de- 
termine in the dernier resort . . . cases 
in which foreigners or citizens of other 
States applying to such jurisdictions 
may be interested, or which respect the 
collection of the National revenue; 
impeachment of any National officers, 
and questions which may involve the 
national peace and harmony (Italics 
ours). 


The above quotation was taken fram 
The Records of the Federal Convention, 
Farrand (Rev. Ed., 1937) Volume I, 
pages 21-22, and subsequent quotations 
from and references to Farrand will 
be from or to that edition. 

The phrase “questions which may 
involve the national peace and _har- 
mony” was agreed to in the Committee 
of the Whole.* 

On June 13, the provisions in the 
Virginia plan were agreed to by the 
Committee of the Whole. The following 
appears in Farrand, Volume I, page 


232: 


Mr. Randolph & Mr. Madison, then 
moved the following resolution respect- 
ing a National Judiciary, viz. “that the 
jurisdiction of the national Judiciary 
shall extend to cases, which respect the 
collection of the National revenue, im- 
peachments of any national officers, 
and questions which involve the na- 
tional peace and harmony,” which was 
agreed to. 


In the report of the Committee of the 
Whole, June 13, on Mr. Randolph’s 
propositions (the Virginia plan) the 
following appeared (Farrand, Volume 
I, pages 235-237) : 


13. Resd. that the jurisdiction of 
the Natl. Judiciary shall extend to all 
cases with respect to the collection of 
the Natl. revenue, impeachments of any 
Natl. Officers, and questions which in- 
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volve the national peace & harmony. 
On the same day: 


Gov. Randolph observed the difficulty 
in establishing the powers of the judi- 
ciary—the object however at present is 
to establish this principle, to wit, the 
security of foreigners where treaties 
are in their favor, and to preserve the 
harmony of states and that of the citi- 
zens thereof. This being once estab- 
lished, it will be the business of a sub- 
committee to detail it; and therefore 
move to obliterate such parts of the 
resolve so as only to establish the prin- 
ciple, to wit, that the jurisdiction of 
the national judiciary shall extend to 
all cases of national revenue, impeach- 
ment of national officers, and questions 
which involve the national peace or 


~ harmony. Agreed to unanimously [ Far- 


rand, Volume I, page 238]. 


In the notes of the Committee of 


Detail, IV, Farrand, Volume II, pages 
146 and 147, the following appears: 


_ 7. The jurisdiction of the supreme. 
“tribunal shall extend . . . 3. to such 


other cases, as the national legislature 
may assign, as involving the national 
peace and harmony, in the collection 
of the revenue, in disputes between citi- 
zens of different States, in disputes be- 
tween a State & a Citizen or Citizens 
of another State, in disputes between 
different states; and in disputes, in 
which subjects or citizens of other 
countries are concerned .. . 

But this supreme jurisdiction shall 
be appellate only, except in Cases of 
Impeachment & (in) those instances, 
in which the legislature shall make it 
original, and the legislature shall or- 
ganize it. 

8. The whole or a part of the juris- 
diction aforesaid according to the dis- 
cretion of the legislature may be as- 
signed to the inferior tribunals, as 
original tribunals. 


In the report of the Committee of 


Detail, IX, Farrand, Volume II, pages 
172 and 173, the following appears: 


The Judicial Power of the United 
States shall be vested in one Supreme 
(National) Court, and in such (other) 
<inferior >. Courts as shall, from 
Time to Time, be constituted by the 
Legislature of the United States. 

*# # * 

The Jurisdiction of the Supreme 
(National) Court shall extend... to 
Controversies between <States>, a 
State and a Citizen or Citizens of an- 
other State, between Citizens of differ- 
ent States and between <a State or 
the> Citizens (of any of the States) 
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<thereof> and foreign States, Citi- 
zens or Subjects. 


In the report of the Committee of 
Detail, Farrand, Volume II, pages 186. 
187, the following appears: 


XI [X] 

Sect. 1. The Judicial Power of the 
United States shall be vested in one 
Supreme Court, and in such inferior 
Courts as shall, when necessary, from 
time to time, be constituted by the 
Legislature of the United States. 

*% *% * 

Sect. 3. The Jurisdiction of the Su- 
preme Court shall extend to all cases 
arising under laws passed by the Legis- 
lature of the United States; ...to con- 
troversies between two or more States. 
... between a State and Citizens of 
another State, between Citizens of dif- 
ferent States, and between a State or 
the Citizens thereof and foreign States, 
citizens or subjects. 


In the draft, as referred to the Com- 
mittee of Style, Farrand, Volume II, 
page 576, the following appears: 


XI = 

Sect. 3. The Judicial Power shall ex- 
tend to all cases both in law and 
equity arising under this Constitution 
and the laws of the United States, and 
treaties made or which shall be made 
under their authority; to all cases 
affecting Ambassadors, other Public 
Ministers and Consuls; to all cases of 
Admiralty and Maritime Jurisdiction; 
to Controversies to which the United 
States shall be a party, to controversies 
between two or more States .. . between 
a State and citizens of another State, 
between citizens of different States. 
between citizens of the same State 
claiming lands under grants of dif- 
ferent States, and between a State 
or the citizens thereof and foreign 
States, citizens or subjects... 


In the report of the Committee of 
Style, Farrand, Volume II, pages 600, 
601, the following appears: 


iI 

Sect. 2. The judicial power shall 
extend to all cases, both in law and 
equity, arising under this constitution, 
the laws of the United States, and 
treaties made, or which shall be made, 
under their authority. To all cases al- 
fecting ambassadors, other ministers 
and consuls. To all cases of admiralty 
and maritime jurisdiction. To contro 
versies to which the United States shal! 





2.1 Farrand, THe Recorps OF THE FEDERAI 
ConvENTION (Rev. Ed., 1937) page 20, et seq 
id., Volume III, Appendix C, page 524. 

3. Id., Volume III, pages 409-525-532-536. 

4. Farrand, Volume I, page 232; Volume I! 
pages 39-46. 
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be a party. To controversies between 
two or more States; between a state 
and citizens of another State; between 
citizens of different States; between 
citizens of the same state claiming 
lands under grants of different States, 
and between a state, or the citizens 
thereof, and foreign States, citizens or 
subjects. 


Mr. Hamilton, in The Federalist, No. 
LXXX, in part stated: 


It seems scarcely to admit of con- 
troversy that the judicial authority of 
the Union ought to extend to these 
several descriptions of cases: Ist, to 
all those which arise out of the laws 
of the United States, passed in pur- 
suance of their just and constitutional 
powers of legislation; 2d, to all those 
which concern the execution of the 
provisions expressly contained in the 
articles of Union; 3d, to all those in 
which the United States are a party; 
4th, to all those which involve the 
PEACE of the CONFEDERACY, whether 
they relate to the intercourse between 
the United States and foreign nations, 
or to that between the States them- 
selves; 5th, to all those which origi- 
nate-on the high seas, and are of ad- 
miralty or maritime jurisdiction; and 
lastly, to all those in which the State 
tribunals cannot be supposed to be 
impartial and unbiased [originally 
emphasized }. 

* * *% 

The fourth point rests on this plain 
proposition, that the peace of the 
WHOLE ought not to be left at the dis- 
posal of a part. The Union will un- 
doubtedly be answerable to foreign 
powers for the conduct of its members. 
And the responsibility for an injury 
ought ever to be accompanied with the 
faculty of preventing it. As the denial 
or perversion of justice by the sen- 
tences of courts, as well as in any 
other manner, is with reason classed 
among the just causes of war, it will 
follow that the federal judiciary ought 
to have cognizance of all causes in 
which the citizens of other countries 
are concerned. This is not less essen- 
tial to the preservation of the public 
faith, than to the security of the public 
tranquillity. A distinction may _per- 
laps be imagined between cases aris- 
ing upon treaties and the laws of na- 
tions and those which may stand mere- 
ly on the footing of the municipal law. 
(he former kind may be supposed pro- 
er for the federal jurisdiction, the 
itter for that of the States. But it is 
t least problematical, whether an un- 
just sentence against a foreigner, 
whether the subject of controversy was 
‘holly relative to the lex loci, would 
wot, if unredressed, be an aggression 

pon his sovereign, as well as one 
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1956, as Chief Judge of the United 
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appointed to the Federal District 
Bench in 1923 and to the Court of 
Appeals in 1929 and became Chief 
Judge in 1940. He was awarded the 
American Bar Association Medal in 


1950. 
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A. Sherman Christenson has been 
United States District Judge for the 
District of Utah since 1954. A form- 
er President of the Utah State Bar, 
he practiced in Provo from 1933 un- 
til his appointment to the Bench, 
taking time out in 1942-1945 for 
service in the Navy. He was a mem- 
ber of the Utah Board of Bar Exam- 
iners from 1939 to 1942. 





which violated the stipulations of a 
treaty or the general law of nations. 
And a still greater objection to the 
distinction would result from the im- 
mense difficulty, if not impossibility, 
of a practical discrimination between 
the cases of one complexion and those 
of the other. So great a proportion of 
the cases in which foreigners are par- 
ties, involve national questions, that it 
is by far most safe and most expedient 
to refer all those in which they are 
concerned to the national tribunals 
[originally emphasized |. 

The power of determining causes 
between two States, between one State 
and the citizens of another, and be- 
tween the citizens of different States, 
is perhaps not less essential to the 
peace of the Union than that which has 
been just examined. History gives us 
a horrid picture of the dissensions and 
private wars which distracted and deso- 
lated Germany prior to the institution 
of the Imperial Chamber by Maximil- 
ian, toward the close of the fifteenth 
century; and informs us, at the same 
time, of the vast influence of that in- 
stitution in appeasing the disorders 
and establishing the tranquillity of the 
empire. This was a court invested with 
authority to decide finally all differ- 
ences among the members of the Ger- 
manic body [italics ours]. 

The above quotation is taken from 
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The Federalist (reprinted from the 
original text), G. P. Putnam’s Sons, 
1888. Subsequent quotations or refer- 
ences from or to The Federalist will be 
from or to that publication. 

In referring to certain other argu- 
ments with respect to diversity juris- 
diction, Marshall, before the conven- 
tion of the Commonwealth of Virginia, 
January 20, 1788, said (3 Elliot, pages 
556-557) : 


... By the laws of which state will 
it be determined? said he. By the laws 
of the state where the contract was 
made. According to those laws, and 
those only, can it be decided. Is this 
a novelty? No; it is a principle in the 
jurisdiction of this commonwealth. If 
a man contracted a debt in the East 
Indies and it was sued for here, the 
decision must be consonant to the laws 
of that country. Suppose a contract 
made in Maryland, where the annual 
interest is at six per centum, and a suit 
instituted for it in Virginia; what in- 
terest would be given now, without 
any federal aid? The interest of Mary- 
land most certainly and if the contract 
had been made in Virginia, and suit 
brought in Maryland, the interest of 
Virginia must be given without doubt. 
It is now to be governed by the laws 
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of that state where the contract was 
made. The laws which govern the con- 
tract in its formation govern it in its 
decision. To preserve the peace of the 
union only, its jurisdiction in this case 
ought to be recurred to. Let us con- 
sider that, when citizens of one state 
carry on trade in another state much 
must be due from the one to the other, 
as is the case between North Carolina 
and Virginia. Would not the refusal 
of justice to our citizens, from the 
courts of North Carolina, produce dis- 
putes between the states? Would the 
federal judiciary swerve from their 
duty in order to give partial and un- 
just decisions? [italics ours]. 


The above quotation and those that 
jollow are from Elliot, Jonathan, De- 
bates on the Adoption of the Federal 
Constitution, J. B. Lippincott Co. 
(1937). 

Mr. Justice Wayne, in Dodge v. 
Woolsey, 18 How. (U. S.) 331, 354, 
decided in 1855, said: 


The foundation of the right of citi- 
zens of different States to sue each 
other in the courts of the United States, 
is not an unworthy jealousy of the im- 
partiality of the state tribunals. It has 
a higher aim and purpose. It is to 
make the people think and feel, though 
residing in different States of the 
Union, that their relations to each 
other were protected by the strictest 
justice, administered in courts inde- 
pendent of all local control or connec- 
tion with the subject-matter of the con- 
troversy between the parties to a suit. 


Mr. Justice Curtis, in his dissent in 
Scott v. Sandford, 19 How. (U. S.) 
393, 580, decided in 1856, said: 


...Its purpose was, to extend the 
judicial power to those controversies 
into which local feelings or interests 
might so enter as to disturb the course 
of justice, or give rise to suspicions 
that they had done so, and thus pos- 
sibly give occasion to jealousy or ill 
will between different States. . . 


The Privileges 
and Immunities Clause 

Mr. Hamilton, in The Federalist, No. 
LXXX, further said: 


{t may be esteemed the basis of the 
Union, that “the Citizens of each State 
shall be entitled to all the privileges 
and immunities of citizens of the sev- 
eral States.” And if it be a just prin- 
ciple that every government OUGHT TO 
POSSESS THE MEANS OF EXECUTING ITS 
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OWN PROVISIONS BY ITS OWN AUTHOR- 
ITY, it will follow, that in order to the 
inviolable maintenance of that equality 
of privileges and immunities to which 
the citizens of the Union will be en- 
titled, the national judiciary ought to 
preside in all cases in which one State 
or its citizens are opposed to another 
State or its citizens. To secure the full 
effect of so fundamental a provision 
against all evasion and subterfuge, it 
is necessary that its construction should 
be committed to that tribunal which, 
having no local attachments, will be 
likely to be impartial between the dif- 
ferent States and their citizens, and 
which, owing its official existence to the 
Union, will never be likely to feel any 
bias inauspicious to the principles on 
which it is founded [originally empha- 
sized ]. 


Local Prejudice 
Mr. Hamilton, in The Federalist, No. 
LXXX, further said: 


The reasonableness of the agency of 
the national courts in cases in which 
the State tribunals cannot be supposed 
to be impartial, speaks for itself. No 
man ought certainly to be a judge in 
his own cause, or in any cause in re- 
spect to which he has the least interest 
or bias. This principle has no incon- 
siderable weight in designating the 
federal courts as the proper tribunal 
for the determination of controversies 
between different States and their citi- 
zens. And it ought to have the same 
operation in regard to some cases be- 
tween citizens of the same State... 


To Ensure Justice 
Between Citizens 

A fourth reason for the diversity 
jurisdiction, perhaps not expressly 
stated in the debates and proceedings 
of the Constitutional Convention, but 
clearly implied, we think, was to fulfil 
the duty of the National Government 
to provide a judicial system for the 
adjudication of claims arising out of 
controversies between citizens of differ- 
ent states—a system of courts presided 
over by judges, who, by reason of the 
method of their selection, would be 
well qualified, and who, because of the 
tenure of their office and the certainty 
of their compensation, and their char- 
acter and fitness for the office, would 
be independent and free from political 
pressures, local prejudice and local 
attachments; where in law cases a con- 
stitutional right of trial of issues of 
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fact by an impartial jury would lx 
accorded and wherein impartial, equa! 
and exact justice would be adminis. 
tered with certainty and expedition. 

In addition to the fear of local prej. 
udice, there were other substantial 
grounds for distrust by the framers of 
the Constitution of the local state 
courts. In each of the original states. 
except Pennsylvania and Maryland. 
the state judges were chosen either 
mediately or immediately by the legis- 
lature. In Massachusetts, Maryland. 
Delaware and South Carolina they 
were removable by address of both 
houses of the legislature. followed by 
formal removal of the Governor. In 
Pennsylvania and Vermont the single 
house might remove. In Connecticut 
the members of the Council appointed 
all the judges and then hesitated not 
to practice before them. In addition, 
the judges in Connecticut constituted 
the Supreme Court of Errors and sat 
in review of their own decisions, or 
were able to review cases in which they 
may have been professionally inter- 
ested. On occasion they appointed 
themselves judges of lower courts and 
sat in review of their own decisions. 
As a result, there were many criticisms 
on the part of the Bar of the practices 
and abuses that grew up under such a 
system of appointment and _ tenure. 
Friendly, “The Historic Basis of Di- 
versity Jurisdiction”, 41 Harv. L. Rev. 
497 (1928). 

If the need for the fourth reason 
was considered in the light of present- 
day conditions it would. we think, have 
to be said that the reasons we have in- 
dicated, in a measure, still exist. It 
must be conceded that some states to- 
day have excellent judicial systems. 
Moreover, in some states, because of 
the excellent and nonpolitical method 
of their selection, the certainty of their 
continuance in office, the adequacy of 
their compensation and their general 
fitness, judges are highly competent 
and free from political and local pres- 
sures. But in many states judges are 
nominated in party primaries or con- 
ventions, run on party tickets and are 
chosen in political contests and hence 
are subject to political pressures and 
are affected by local attachments. Fur- 
thermore, juries in many states woul 
not be impartial in cases where a local 








party is involved in litigation with a 
person, natural or artificial, from an- 
other state. 

Providing a judicial system for the 
adjudication of claims arising out of 
controversies between the citizens of 
the same state is peculiarly a state pre- 
rogative. And whether the judicial sys- 
tem of a particular state shall be excel- 
lent, good or poor is a matter wholly 
for the determination of that state and 
its people. Neither the citizens of other 
states nor the National Government 
have any voice with respect thereto. 

On the other hand, the adjudication 
of claims arising out of controversies 
between citizens of different states by 
courts that would insure fair, impartial 
and equal justice under law is a matter 
of legitimate concern of the National 
Government within its expressly grant- 
ed constitutional powers. While it is 
not within the competency of the Na- 
tional Government to endeavor to bring 
about improvement in state judicial 
systems, it is a proper function of the 
National Governmeni consianily to un- 
dertake to improve its own judicial 
system, its procedures, and the quality 
and fitness of its judges and its jurors. 
Why, it well could have been asked, 
should a citizen of the United States 
who has to prosecute or defend a claim 
arising out of a controversy between 
him and a citizen of a different state 
be denied access to such a judicial 
system? Should the National Govern- 
ment not provide a judicial system 
with modern procedures and improved 
techniques, presided over by judges 
who are well qualified for a high order 
of judicial service, who are independ- 
ent and free from political pressures 
and local attachments, where justice is 
impartial, where the constitutional right 
of trial by jury is insured and where 
equal and exact justice under law will 
be administered with impartiality, cer- 
tainty and expedition, to the end that 
its citizens, as distinguished from citi- 
zens of the several states, shall be ac- 
corded that quality of justice? 

lhe bases for our fourth reason, in 
addition to what is perhaps obvious 
from what we have already said, are: 

a) It is one of the historical 
grounds for diversity jurisdiction given 
by Friendly in his article, “The His- 
to: ic Basis for Diversity Jurisdiction”, 


41 Harv L. Rev. 483 (1928), namely, 
“3. The desire to achieve more efficient 
administration of justice for the classes 
benefited.” 

(b) Hamilton’s discussion of the 
necessity for federal courts to insure 
the enforcement of the privileges and 
immunities clause provision is quoted 
heretofore (see The Federalist, No. 
LXXX). 

(c) In The Federalist, No. LXXXI, 
Hamilton in part said: 

“State judges, holding their office 
during pleasure, or from year to year, 
will be too little independent to be re- 
lied upon for an inflexible execution 
of the National laws.” 

(d) Madison said “An effective 
Judiciary establishment ...was essen- 
tial.” Farrand, Volume I, page 124. 


Pro and Con 

Mr. Friendly in his article “The His- 
toric Basis of Diversity Jurisdiction”, 
41 Harv. L. Rev. 486 (1928), said that 
Madison was the father of the Virginia 
plan, which contained ihe diversity 
clause, that James Wilson was also a 
strong advocate of the plan, and that 
Mr. Baldwin said it had the unanimous 
support of the delegates. There can be 
no doubt that Madison supported the 
diversity clause in the Constitutional 
Convention in the debates on ratifica- 
tion and at the time of the adoption of 
the Judiciary Act of 1789. 

The objections urged to the diver- 
sity jurisdiction in the debates on the 
ratification of the Constitution were 
not the absence of the reasons which 
prompted the framers of the Constitu- 
tion to include the diversity jurisdic- 
tion clause. They were predicated on 
other asserted grounds: 

1. That the federal jurisdiction was 
exclusive and not concurrent and that 
the result would be to absorb and de- 
stroy the jurisdiction of the state 
courts. 

Experience with the provision has 
proved that both of those objections 
were not well founded. 

2. That litigation in the federal 
courts would be inconvenient and ex- 
pensive and that appeals would be 
costly. 

3. A doubt as to what laws would 
govern in the trial of diversity cases.® 
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The Historical Background 
of Diversity Jurisdiction 

From the foregoing it will be seen 
that Mr. Hamilton regarded the pri- 
mary reason for the diversity jurisdic- 
tion and other jurisdiction covered by 
his fourth point to be the maintenance 
of peaceful and friendly relations be- 
tween the several states and their peo- 
ples and he looked upon the question 
of providing a fair and impartial court 
to the litigants as merely a secondary 
reason. He indicates (The Federalist, 
No. LXXX) that diversity partakes of 
two basic concepts: The prevention of 
prejudice in the administration of jus- 
tice (his last category) and of a more 
paramount concept of preserving the 
sovereign tranquillity of the nation and 
implementing the provisions of the 
Constitution (his second and fourth 
classes). 


An eminent legal scholar agrees with 
our interpretation of this number of 
The Federalist. Yntema, “Preliminary 
Analysis of Concurrent Jurisdiction”, 
79 U. of Pa. L. Rev. 869. (1931), says 
in reference to it, after quoting the 
heart of the portion above extracted: 
“Thus conceived, the jurisdiction of 
the federal courts in cases of diversity 
of citizenship is an application of the 
principle that within its sphere the 
federal government should be a govern- 
ment, not of corporate states, but of 
individuals” (at page 871). In foot- 
note 2, page 871, he points out that 
though the original Articles of Con- 
federation assured the inhabitants of 
each state “all privileges and immuni- 
ties of free citizens in the several 
states”, this was defective in that no 
machinery was provided for enforce- 
ment, 

“The historic basis of the federal 
diverse-citizenship jurisdiction cannot 
well be tested by a narrow reference 
of ‘local prejudice’ to judicial decisions 
apart from legislation. It is true, for 
instance, that glaring difficulties such 
as those arising from land grants and 
paper-tender acts, were specifically pro- 
vided for in the Constitution; the di- 
versity jurisdiction was one of several 
granted to the federal courts to guaran- 
tee ‘equal protection and immunities’ 





5. Friendly, The Historic Basis of Diversity 
Jurisdiction, 41 Harv. L. Rev., 488-492 (1928). 
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and to assure the enforcement of the 
not unrelated constitutional restrictions 
upon the states in those cases which 
had been most productive of dishar- 
mony, typically involving the interest 
of aliens or of the citizens of more 
than one state.” Yntema, 79 U. of Pa. 
L. Rev., 869 at 877. 

Historical evidence indicates that 
local prejudice was considered as much 
an objection to the exercise by the 
states of exclusive federal question 
jurisdiction as to diversity jurisdiction. 
In either event, basic federal responsi- 
bility seemed recognized. 

As to the suggestion that existing 
state courts could discharge judicial 
functions enumerated in the Constitu- 
tion, Hamilton says, “There are, in my 
opinion, substantial reasons against 
such a provision: the most discerning 
cannot foresee how far the prevalency 
of a local spirit may be found to dis- 
qualify the local tribunals for the juris- 
diction of national causes; whilst every 
‘man may discover, that courts consti- 
tuted like those of some of the States 
would be improper channels of the 
judicial authority of the Union. State 
judges, holding their offices during 
pleasure or from year to year, will be 
too little independent to be relied upon 
for an inflexible execution of the na- 
tional laws.” The Federalist, No. 
LXXXI. 

As to establishing inferior federal 
tribunals, Madison observed (Farrand, 
Volume I, page 124): “...that un- 
less inferior tribunals were dispersed 
throughout the Republic with final 
jurisdiction in many cases, appeals 
would be multiplied to a most oppres- 
sive degree; that besides, an appeal 
would not in many cases be a remedy. 
What was to be done after improper 
Verdict in State tribunals obtained un- 
der the biased directions of a depend- 
ent judge, or the local prejudices of an 
undirected jury? To remand the cause 
for a new trial would answer no pur- 
pose. To order a new trial at the 
supreme bar would oblige the parties 
to Lring up their witnesses, tho’ ever 
so distant from the seat of the Court. 
An effective Judiciary establishment 
commensurate to the legislative author- 
ity, was essential. A Government with- 
out a proper Executive and Judiciary 
would be the mere trunk of a body 


without arms or legs to act or move.” 


Diversity Jurisdiction 
as a Standby Power 

These excerpts, though indicating 
fear of local prejudice, also show the 
concern that the judiciary consistently 
stand as an essential instrument to the 
execution of the general constitutional 
scheme. The following quotations fur- 
ther support the view that importance 
may be attached to jurisdiction as a 
standby power, even in the absence of 
immediate and widespread need to 
guard against actual prejudice. 

“As to its cognizance of disputes be- 
tween citizens of different states, I will 
not say it is a matter of much impor- 
tance. Perhaps it might be left to the 
state courts. But I sincerely believe 
this provision will be rather salutary 
than otherwise. It may happen that a 
strong prejudice may arise, in some 
States, against the citizens of others, 
who may have claims against them. 
We know that tardy, and even defec- 
tive, administration of justice has hap- 
pened in some states. A citizen of an- 
other state might not chance to get 
justice in a state court, and at all 
events he might think himself injured.” 
Madison, quoted in 3 Elliot at 533. 

Marshall entertained a similar view: 
*... were I to contend that this was 
necessary in all cases, and that the 
government without it would be de- 
fective, | should not use my own judg- 
ment. But are not the objections to 
it carried too far? Though it may not 
in general be absolutely necessary, a 
case may happen, as has been ob- 
served, in which a citizen of one state 
ought to be able to recur to this tri- 
bunal, to recover a claim from the 
citizens of another state.” 3 Elliot at 
556. 

That such situations envisaged by 
Marshall actually did arise in many 
stages of our national history to a far 
more serious and widespread extent 
than he apprehended must be conceded. 
Who can say that without that power, 
local prejudice would have been so 
reduced as the opponents of the diver- 
sity jurisdiction claim it now has 
been? The state and federal judiciary 
systems are both “tied to the entire 
plan of judicial administration”. The 


Federalist, No. LXXXII, though not 
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directed specifically to the diversity 
jurisdiction alone, does support this 
idea that the constitutional framework 
looked at the state and federal systems 
as integral parts of a whole system. 
Discussing the extent of the concurrent 
jurisdiction of the two systems, Hamil- 
ton said, “When in addition to this” 
(that courts are often concerned with 
the laws of other jurisdictions and ad- 
ministering justice thereunder) “we 
consider the State governments and the 
national governments, as they truly 
are, in the light of kindred systems, 
and as parts of ONE WHOLE, the infer- 
ence seems to be conclusive, that the 
State courts would have a concurrent 
jurisdiction in all cases arising under 
the laws of the Union, where it was 
not expressly prohibited.” In discuss- 
ing the question of appeal to the fed- 
eral courts he says, “Agreeably to the 
remark already made, the national and 
State systems are to be regarded as 
ONE WHOLE” (originally emphasized). 
_ To seek to debate. iustify or defeat 
diversity jurisdiction solely in relation 
to the third basis stated above would 
be unduly and perhaps dangerously 
limiting. While historically that justi- 
fication frequently was mentioned, it 
was usually done so in indication of 
a method by which the more funda- 
mental purposes of national judicial 
power could be achieved. The possi- 
bility of local prejudice also was as- 
signed as a reason for the exercise by 
the national courts of federal question 
jurisdiction, yet for this, too, there are 
more weighty supporting reasons which 
would not disappear were prejudice to 
become nonexistent. The current incli- 
nation to have diversity jurisdiction 
rise or fall solely upon the immediate 
situation with regard to the presence 
or absence of local prejudice is not 
justified historically. 

Nor does it seem justified from a 
conceptual standpoint or in any philo- 
sophical view. If a significant change 
in the jurisdiction is to be made, it 
should be done in recognition of the 
effect this may have upon the funda- 
mental bases of our system. 

The decision of Erie R. Co. V. 
Tompkins, 304 U,. S. 64, has been cited 
by some as justification for further 
curtailment or abandonment of the 
diversity jurisdiction, but this decision 














restored recognition of an application 
held to have been originally contem- 
plated. Again, we are brought back to 
the proposition that the frittering away 
or abandonment of this jurisdiction 
would involve far-reaching considera- 
tions, not only of philosophical and 
historical significance, but of impor- 
tant practical consequences, which it is 
not the primary purpose of this memo- 
randum to discuss. 

While possibly not within the strict 
scope of this memorandum, we feel 
impelled to make one further observa- 
tion with respect to the inclusion of the 
diversity jurisdiction, viz.: 

May it not be true that the founding 
fathers, in providing that the judicial 
power of the United States should ex- 
tend to controversies between citizens 
of different states, acted, as so many 
times history has proved they did, 
with extraordinary foresight and pro- 
phetic vision in yet another respect? 
Were the jurisdiction of the federal 
courts limited to actions arising under 
the Constitution, law or treaties of the 
United States, admiralty, maritime and 
prize cases, federal criminal cases, 
bankruptcy matters, actions to which 


the United States is a party and other 
like matters, the field for judicial ac- 
tion by United States judges would be 
greatly narrowed. To a large degree 
their work would involve government 
cases. In a very large measure they 
would be out of touch with American 
industry, business and agriculture. 
Many of their contacts with the every- 
day affairs of life and with people in 
all walks of life would be lost. Their 
feel of the pulse of America would 
cease. A judge, if he is to render a 
high order of judicial service, must 
keep in touch with the practical, day- 
to-day affairs of life. He must know 
and understand people, their emotions 
and prejudices, their hopes and aspira- 
tions, their virtues and their short- 
comings, their strength and their frail- 
ties. He must understand human na- 
ture. He must be practical. 

Would the narrowing of federal 
jurisdiction make the judicial office 
less attractive to men of unusual quali- 
fications for judicial service? Would 
it result in failure to develop the best 
qualities of judicial service? Would it 
tend to make federal judges narrow 
and men apart? 
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It seems to us that these, also, are 
practical considerations that may not 
be ruled out entirely from an histor- 
ical and philosophical treatment, and 
should be weighted in any examination 
of proposals to narrow the jurisdiction 
of the federal courts. 


We conclude that historically the 
bases for the diversity jurisdiction 
were primarily these: 

1. To preserve the “national peace 
and harmony”. 

2. To insure that “the citizens of 
each state” should be accorded “all 
privileges and immunities of citizens 
in the several States”. 

3. To insure fair and impartial ad- 
judication of controversies between 
citizens of different states, unaffected 
by local prejudice or political or local 
pressure, and 

4. To discharge the duty of the 
National Government to provide a 
judicial system for the adjudication of 
controversies between citizens of dif- 
ferent states, that would insure exact, 
equal and impartial justice under law, 
administered with fairness, efficiency 
and expedition. 


List of Attorneys and Agents Available To Represent 
Inventors Before the U.S. Patent Office 


The Patent Office recently published 
under the above title a pamphlet which, 
it is believed, should be in the office of 
every lawyer in general practice. 

The pamphlet lists only those patent 
attorneys and agents registered to pre- 
pare and prosecute patent applications 
before the Patent Office, who are avail- 


7 bncagt : 
able to represent individual inventors 


and companies. Attorneys and agents 
who are not available to represent in- 
dividual inventors and companies be- 
cause they are employed by a cor- 
porate employer or by the Govern- 
ment, are not listed. 


The listing is by states, by cities 
within the states, and by foreign coun- 
tries where the attorney or agent is 
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located, so that a lawyer or his client 
may select a Patent Office practitioner 
to handle the preparation and prose- 
cution of his patent application located 
close to home, in Washington, D. C., 
or at any other desired location. This 
pamphlet may be obtained for 35¢ 
from the Superintendent of Documents, 
or any of the thirty-three field offices of 
the U. S. Department of Commerce. 
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Major General Andrew Jackson 


Mr. Deutsch relates the story of the trial for contempt of court—and 
later vindication—of Andrew Jackson. The contempt charges grew out 
of incidents that occurred when Jackson proclaimed martial law as 
commander of the New Orleans garrison in the War of 1812. 


by Eberhard P. Deutsch ¢ of the Louisiana Bar (New Orleans ) 


On DECEMBER 16, 1814, “Major 
General Andrew Jackson, commanding 
the Seventh Military District, declared 
the City and Environs of New Orleans 
under strict martial law... .”! 

Shortly before Jackson’s arrival in 
the city to defend it against the British, 
Governor William C, C, Claiborne of 
Louisiana had advised the General that 
the local troops had actually resisted 
his orders, “being encouraged in this 
disobedience by the Legislature of the 
State then in session...” 

Not long after his arrival on Decem- 
ber 2, 1814, Jackson asked the Legis- 
lature to suspend the writ of habeas 
corpus to render it possible to impress 
seamen for the armed vessels Carolina 
and Louisiana, but the Legislature re- 
fused and instead offered a bounty of 
$24 per month to sailors who would 
engage voluntarily in the public service. 

During the early engagements, a 
committee of the Legislature waited 
upon General Jackson and asked him 
as to the course he intended to pursue 
if he found it necessary to retreat; to 
which the General replied: “Say to 
your honorable body that if disaster 
does overtake me...they may expect 
a very warm session.” 

Rumors were rife, and on December 
28, Jackson was told that the Legisla- 
ture was contemplating surrender of 
the city to the enemy. . 

The General immediately wrote a 
hasty note to Governor Claiborne, di- 
recting him to watch the movements of 
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the Legislature closely and to place a 
guard at the door of its hall the moment 
any sign of surrender appeared. 


The Governor, only too willing to 
hold the Legislature in check, placed a 
guard at the door of its chamber be- 
fore the houses met, and thus, instead 
of locking them in, he shut the mem- 
bers out. 


On January 8, 1815, in a brief but 
decisive engagement, the British were 
ignominiously defeated in the Battle of 
New Orleans, at Chalmette just below 
the city, with over 2,000 casualties 
against less than 100 for Jackson’s 
forces, and the British withdrew and 
abandoned their expedition. 


Actually, fifteen days prior to this 
last engagement of the War of 1812, 
the treaty of peace bringing the war to 
a close had been signed at Ghent on 
Christmas Eve, 1814. 


By the middle of February, unofficial 
reports of the peace began reaching 
New Orleans.” This intelligence had so 
demoralizing an effect on Jackson’s 
forces and created so intense a feeling 
among the populace that on February 
20 Jackson found it necessary to issue 
a warning proclamation. 


“We must not be thrown into false 
security by hopes that may be delu- 
sive”, he said. “To put you off your 
guard and attack you by surprise, is 
the natural expedient of one who, hav- 
ing experienced the superiority of your 
arms, still hopes to overcome you by 
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Peace. whenever it shall 
be established on fair and honorable 
terms, is an event in which both na- 
tions ought to rejoice; but... in the 
meantime, every motive that can operate 


stratagem... 


on men who love their country, and are 
determined not to lose it, calls upon us 
for increased vigilance and exertion.”* 

This proclamation again aroused the 
ire of the Legislature, whose members 
were by now convinced that peace had 
actually been concluded. Still angered 
at their forcible exclusion from their 
chamber, they adopted a resolution of 
thanks to all of the officers of Jackson’s 
staff, except the General-in-Chief him- 
self, 


Too Many Take 
French Leave 

The French, who had volunteered 
for service with the American forces 
and had contributed brilliantly to the 
defense of the city, satisfied that their 
services were no longer needed, now 
asserted their right to leave the ranks 
as freely as they had entered them. 





1.2 Parton, Lire or ANDREW JACKSON 
(Houghton, Mifflin & Co., Cambridge, 1860) 60. 

2. One of these was brought by a commis- 
sion sent to the British fleet, to arrange an ex- 
change of prisoners, and recovery of slaves who 
had fled to the enemy vessels. Two members of 
this commission were Captain Maunsel White, 
ancestor of Chief Justice Edward Douglass 
White; and Edward Livingston, compiler of the 
Louisiana Codes, and volunteer aide to Jackson 
See footnote 10, post. 

3. 4 Gayarré, History or Lovrstana (F. |! 
Hansell & Bro., Ltd., New Orleans, 1903) 575- 
79. Excerpts from official documents, through- 
out this article, are quoted, unless otherwis« 
noted, from standard histories and biographies 











Many of these obtained from the 
French consul at New Orleans certifi- 
cates of their nationality, and were 
promptly released from service; but 
so many of these certificates appeared 
that Jackson began to suspect, undoubt- 
edly with considerable cause, that they 
were being issued indiscriminately to 
all who applied for them, 

Jackson thereupon issued a general 
order commanding all French subjects 
to retire, within three days, to a dis- 
tance from New Orleans not nearer 
than Baton Rouge. 

On March 3, 1815, there appeared in 
the Louisiana Courier, an article bit- 
terly critical of Jackson’s order ex- 
pelling the French. It was written by 
Louis Louallier, a Frenchman who had 
become a naturalized American citizen 
and who was a member of the Louis- 
iana Legislature. 

The article began with the statement 
that “to remain silent on the last Gen- 
eral Orders, directing all the French- 
men who now reside in New Orleans, 
to leave within three days, and to keep 
at a distance of 120 miles from it, 
would be an act of cowardice which 
ought not to be expected from a citizen 
of a free country .. .” 

“Are we’, it asked, “to restrain our 
indignation when we remember that 
these very Frenchmen who are now 
exiled, have so powerfully contributed 
to the preservation of Louisiana... 
and when those brave men ask no 
other reward than to be permitted 
peaceably to enjoy among us the rights 
secured to them by treaties and the 
laws of America. ..?” 

“Could it be possible”, the article 
continued, “that the Constitution and 
laws of our country should have left 
in the power of the several command- 
ers of military districts, to dissolve all 
at once the ties of friendship which 
unite America and the nations of 
Europe?” 

“The President alone has, by law, 
the right to adopt, against alien enemies, 
such measures as a state of war may 
render necessary... We do not know 
any law authorizing General Jackson 
to apply to alien friends, a measure 
which the President himself has only 
th: right to adopt against alien 
enemies.” 


in a really brilliant assertion of civil 


rights, the article concluded “that it is 
high time the laws should resume their 
empire; that the citizens of the state 
should return to the enjoyment of their 
rights; that, in acknowledging that we 
are indebted to General Jackson for 
the preservation of our City and the 
defeat of the British, we do not feel 
much inclined, through gratitude, to 
sacrifice any of our privileges, and less 
than any other, that of expressing our 
opinion about the acts of his ad- 
ministration ...and that, having done 
enough for glory, the time for modera- 
tion has arrived; and finally, that the 
acts of authority which the invasion of 
our country and our safety may have 
rendered necessary, are, since the evac- 
uation of it by the enemy, no longer 
compatible with our dignity and our 
oath of making the Constitution re- 
spected.”’4 


Louallier Arrested 
by Jackson’s Order 

Jackson immediately ordered Loual- 
lier’s arrest, strangely enough, under 
the Second Article of War, imposing 
the penalty of death on “all persons 
not citizens of, or owing allegiance to, 
the United States of America, who shall 
[in time of war] be found lurking, as 
spies, in or about the fortification or 
encampments of the United States .. .” 

At noon on Sunday, March 5, 1815, 
while Louallier was walking along the 
banquette opposite the Exchange Coffee 
House, he was arrested by a detach- 
ment of soldiers. One P. L. Morel, a 
lawyer who saw the arrest from the 
Coffee House, rushed over to Louallier 
and was immediately retained to effect 
his release. 

Morel promptly presented a petition 
for habeas corpus to United States 
District Judge Dominick Augustine 
Hall, who, on condition that Morel 
would advise General Jackson with re- 
gard to the matter before having for- 
mal service effected upon him, en- 
dorsed the petition in his own hand as 
follows: 


Let the prayer of the Petition be 
granted, and the petitioner be brought 
before me at 11 o’clock tomorrow 
morning. 


6th Mar.155 Dom. A. Hall 


Pursuant to the Judge’s instructions, 
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Morel immediately wrote “To his ex- 
cellency Major General Jackson”, that 
he had “made application to his honor 
Dom. A. Hall, Judge of the District 
Court of the United States, for a writ 
of habeas corpus in behalf of Mr. 
Louallier, who conceived that he was 
illegally arrested by order of your ex- 
cellency; and that the said writ has 
been awarded, and is returnable to- 
morrow, 6th instant, at eleven o’clock 
A.M.—I have the honor to be your ex- 
cellency’s most humble and obedient 
servant, P. L. Morel, Counsellor at 
Law.” 

On receipt of this communication, 
Jackson flew into a violent rage against 
Judge Hall, and immediately (March 
5, 1815—7:00 p.m.) addressed Colonel 
Mathew Arbuckle of his staff as follows: 


Having received proof that Dominick 
A. Hall has been aiding and abetting 
and exciting mutiny within my camp, 
you will forthwith order a detachment 
to arrest and confine him, and report to 
me as soon as arrested. You will be 
vigilant; the agents of our enemy are 
more numerous than we expected. You 
will be guarded against escapes. 

A. JAcKSON, 
Major General Commanding 


At about 9:00 o’clock on the evening 
of Sunday, March 5, 1815, Judge Hall 
was arrested. 

Having confined the Judge in the 
guardhouse, the General sent an aide 
to obtain from Richard Claiborne, 
Clerk of the United States District 
Court, Morel’s original petition bearing 
the Judge’s order for issuance of the 
writ of habeas corpus. 

Claiborne refused to surrender the 
document, but was persuaded to ac- 
company the officer bringing the peti- 
tion with him. At his request, Jackson 
was permitted to see the petition and 
order and then refused to return it, 
saying that it was needed to convict the 
judge of forgery, for changing the 





4. Compare the argument of Jeremiah Black 
in Ex parte Milligan, 71 U. S. (4 Wall) 2, 75-76 
(1866): “It is precisely in a time of war and 
civil commotion that we should double the 
guards upon the Constitution. In peaceable and 
quiet times, our legal rights are in little danger 
of being overborne; but when the wave of 
power lashes itself into violence and rage, and 
goes surging up against the barriers which 
were made to confine it, then we need the 
whole strength of an unbroken Constitution to 
save us from destruction.” 

5. This date was later corrected to “5th”, 
and the correction became peculiarly significant 
in subsequent developments, as will be noted 
hereunder. 
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date of the order from the fifth to the 
sixth. 

On the next morning, John Dick, 
United States Attorney for the District 
of Louisiana, applied to Seth Lewis, a 
Louisiana State District Judge (and a 
volunteer officer in one of the com- 
panies under Jackson’s command) for 
a writ of habeas corpus for release of 
Judge Hall. 

Lewis instantly issued the writ—and 
Jackson immediately ordered the arrest 
of District Attorney Dick, who was 
thereupon confined with Hall and 
Louallier in the guardhouse at the bar- 
racks. 


Louallier Freed 
by the Court 

On March 9, 1815, on Jackson’s or- 
ders, Louallier was tried by general 
court martial on seven charges: (1) 
mutiny; (2) exciting mutiny; (3) 
general misconduct; (4) being a-spy; 
(5) illegal and improper conduct and 
disobedience of orders; (6) writing a 
wilful and corrupt libel; (7) unsoldier- 
like behavior and violations of the 
proclamation of martial law. 

All of the charges rested on the 
single publication of March 3 in the 
Louisiana Courier; and Morel pleaded 
that the military court had no jurisdic- 
tion to try Louallier on the charges 
against him. 

The court sustained Morel’s plea as 
to all of the charges except that of 
being a spy, and it promptly acquitted 
Louallier on that charge.® 

Jackson nevertheless refused to ac- 
cept the verdict of the court. He issued 
a general order, justifying martial law 
as warranting the temporary suspen- 
sion of civil liberties and processes for 
their permanent preservation, and Lou- 
allier remained a prisoner. 

Realizing, from the collapse of the 
court martial of Louallier what the 
outcome of a trial of Judge Hall on 
charges of exciting mutiny in the camp 
would be, Jackson, finding himself 
embarrassed by his six days’ imprison- 
ment of the Judge, had him escorted 
out of the City on March 11 with di- 
rections to “remain without the lines of 
my sentinels until the ratification is 
regularly announced, or until the 
British shall have left the southern 
coast”.? 
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Fortunately, the Judge was not forced 
to remain long in exile. On Monday 
morning, March 13, a courier arrived 
from Washington with the long-await- 
ed official news of the ratification of 
the Treaty of Ghent; Jackson was in- 
structed by the President to pardon all 
military offenders; and Judge Hall re- 
sumed his place on the bench. 

On March 21, 1815, John Dick, the 
United States Attorney, appeared in 
open court before Judge Hall, and gave 
a full oral recitation of events before 
and after Jackson’s issuance of his 
proclamation of martial law. 

The District Attorney then adduced 
the testimony of Richard Claiborne, 
Clerk of the Court, in part as follows: 


In this case, on Sunday, the 5th of 
March, 1815, the Honorable Dominick 
A. Hall gave an order on the original 
petition of Louallier . . , dating the said 
order on the 6th of the month .. . Upon 
my suggesting the mistake to the 
judge, he changed the figure “six” to 
“five”. On the evening of the said 5th, I 
met with Major Chotard, one of Gen- 
eral Jackson’s aides, who . . . showed 
me a written paper which he said was 
an order from the General requiring 
me to give up the original of the order 
of the judge aforesaid. I told Major 
Chotard that there was an order of 
Judge Hall’s court that the clerk 
should deliver no original paper out of 
the office—but that I... would go with 
it myself to the General . . . and we 
went together, Mr. P. L. B. Duplessis 
[the U. S. Marshal] with us. . . The 
General asked me for the original or- 
der of Judge Hall as before mentioned 

and I handed the General the 
paper. The General read the order and 
also the affidavit of Mr. Morel .. . and 
observed to me that the date of both 
the order and the affidavit had been 
altered, and asked me what was all the 
juggling about. I assured him there 
was no juggle, and that the reason of 
the alteration of the date was as I have 
stated above. The General mentioned 
to me that he should keep the paper in 
his own possession. I observed to him 
that there was an order of court that 
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no original paper should be delivered 
out of the office. The General said he 
should keep it under his own responsi- 
bility; that it should be safely pre- 
served and that he would give me a 
certified copy of it, which he did... 


On the following day (March 22), 
the depositions of a number of other 
witnesses were taken in open court.* 

U.S. Marshal Duplessis testified that 
“on or about 9 o’clock of the night of 
the 5th of March last...he went to 
General Jackson’s headquarters . . . the 
General observed he had shopped the 
judge ... [and] that as long as martial 
law continued, he would acknowledge 
no other authority than that of the 
military ...that he believed it a con- 
certed plan between the judge and 
Louis Louallier that the writ should 
issue... that from the whole tenor of 
the conversation... with the General 
...a disposition was manifest by him 
to disregard the writ of habeas corpus 
... This deponent served the writ upon 





6. “In some parts of the country, during the 
war of 1812, our officers made arbitrary arrests 
and, by military tribunals, tried citizens who 
were not in the military service. These arrests 
and trials, when brought to the notice of the 
courts, were uniformly condemned as illegal.” 
Ex parte Milligan, 71 U. S. (4 Wall) 2, 128-29 
(1866). See Smith v. Shaw, 12 Johns. (N. Y.) 
257 (1815). 

7. In his Lire or ANDREW Jackson (Samuel 
F. Bradford, Philadelphia, 1824) 426-27, Sena- 
tor John H. Eaton says that “Judge Hall was 
not imprisoned: it was simply an arrest ...On 
his arrest, he was simply sent to a distance and 
placed at liberty...” 

8. Excerpts from, and accounts of, the court 
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proceedings. are taken from the original rec- 
ords: “Louallier v. Andrew Jackson, Command- 
ing General of the Seventh Military District” 
(March 5, 1815—never formally docketed by 
number); and United States v. Major General 
Andrew Jackson”, No. 791, United States Dis- 
trict Court, District of Louisiana. Some of the 
original documents are missing from the rec- 
ords in court, but photostatic copies of prac 
tically all of the original documents in th 
record, are to be found in the archives of the 
Louisiana State Museum Library. The Clerk 0! 
Court apparently wrote some of the depositions 
as given, in narrative form, with references (o 
the witness in the third person, but the deposi 
tions are all signed by the deponents. 














the General agreeably to the return 
which is made upon it...” 


Colonel Arbuckle deposed that on 
Sunday, March 5, as commander of 
the garrison of New Orleans, he re- 
ceived from General Jackson, an order 
for the arrest of Judge Hall, pursuant 
to which he “sent out a detachment of 
about 60 men under the charge of 
Major Butler of the 3d Regiment, 
who returned in a short time with 
Judge Hall, who was confined agree- 
ably to the above order, and who was 
detained in the custody of the deponent 
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until the following Sunday”. 


Louallier’s attorney, P. L. Morel, 
testified to the relevant facts within his 
knowledge as hereinabove recited, as 
did Captain Peter V. Ogden who had 
carried out the General’s order to 
escort Judge Hall out of New Orleans 
on March 12. 


Louis Louallier himself merely de- 
posed “that he had never had any con- 
versation or understanding, directly or 
indirectly, with Judge Hall, on the sub- 
ject of an article published in the 
‘Louisiana Courier’ the 3rd of March 
instant...” 


There was one further witness: 
Major William O. Winston, who testi- 
fied that the original writ of habeas 
corpus was handed to him for use in 
the court martial of Louallier when he 
was “detailed by General Jackson as 
Judge Advocate of the court aforesaid, 
of which he was informed by General 
Jackson before breakfast on the 6th 
of March instant—that in a conversa- 
tion with General Jackson, he expressed 
doubts as to Louallier’s being tried by 
a court martial, but...General Jack- 
son said that he was enabled to be 
tried by court martial by virtue of a 
general order issued by him, declaring 
martial law to invest the City of New 
Orleans... This deponent expressed a 
doubt as to the extent and effect, and 
legal operation, of the order declaring 
martial law... This deponent inferred 
irom the general tenor of General 
Jackson’s conversation ...that he did 

ot intend or conceive it proper to pay 
‘ny attention to the writ of habeas 
‘orpus for Louallier, or any other writ 
ssued within the limits of his camp.” 


Jackson Called To 
Answer Contempt Charge 

On the basis of the foregoing testi- 
mony, District Attorney Dick moved 
for a rule to show cause why process 
of attachment should not issue against 
Major General Andrew Jackson for 
contempt of court. The motion was 
granted, and Jackson was ordered to 
appear on Friday, March 24, to make 
his return to the rule. 

On Thursday, the twenty-third, Ab- 
ner L. Duncan, a prominent member 
of the Louisiana Bar, appeared in 
court in behalf of General Jackson and 
obtained a continuance of the return 
date of the rule until Saturday, the 
twenty-fifth. 

But on the twenty-fifth, Edward 
Livingston, a veritable giant in Louisi- 
ana legal history, appeared in the 
General’s behalf, and, with the consent 
of District Attorney Dick, obtained 
another continuance—this time until 
10:00 o’clock on Monday morning, 
March 27, 1815. 

At the latter date and hour, Major 
General Andrew Jackson appeared in 
court with both Messrs. Livingston and 
Duncan as his advocates, and, by way 
of return to the rule, filed an elaborate, 
lengthy written plea unquestionably 
drafted in Edward Livingston’s dis- 
tinctive legal style.!° 

The plea begins with ten exceptions, 
principal among which were want of 
due process under the Fifth Amend- 
ment; a claim of right of trial by jury 
under the Sixth; and one to the juris- 
diction of the court.!! 

The document then set forth, in 
great detail, the circumstances leading 
up to the facts constituting the alleged 
contempt. Jackson described the warn- 
ings given him by Governor Claiborne 
as to disaffection in New Orleans, and 
stated that, on his arrival in the city, 
“the same ideas were expressed, and 
he was advised ...to proclaim martial 
law, as the only means of producing 
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union ... detecting treason and calling 
forth the energies of the country”. 

Jackson’s plea then stated expressly: 
“This measure was discussed and rec- 
ommended to the respondent, as he 
well recollects, in the presence of the 
judge of this honorable court, who not 
only made no objection, but seemed, 
by his gestures and silence, to approve 
of its being adopted.” 

Jackson painted a very vivid picture 
of the military situation with which he 
found himself confronted at New Or- 
leans: “A disciplined and powerful 
army was on our coast, commanded by 
officers of tried valour and consum- 
mate skill; their fleet had already de- 
stroyed the feeble defense on which 
alone we could rely to prevent their 
landing on our shores. Their point of 
attack was uncertain—a hundred miles 
were to be guarded, by a force not 
sufficient in number for one . . . Treason 
lurked among us, and only waited the 
moment of expected defeat to show it- 
self openly... 

“The physical force of every indi- 
vidual”, the General continued, “his 
moral faculties, his property, and the 
energy of his example, were to be 
called into ... instant action. No delay 
—no hesitation—no inquiry about 
right, or all was lost; and everything 
dear to man... his country, its consti- 
tution and laws were swept away by 
the avowed principles, the open prac- 
tice, of the enemy with whom we had 
to contend... 

“In this crisis”, Jackson went on, 
“and under a firm persuasion that none 
of those objects could be effected by 
the exercise of the ordinary powers 
confided to him—under a solemn con- 
viction that the country committed to 
his care could be saved by that meas- 
ure only from utter ruin—under a re- 
ligious belief, that he was performing 
the most important and sacred duty, 
the respondent proclaimed martial 
law.” 





9. See footnote 7, supra. 

10. Livingston had been a member of Con- 
gress from New York, his native state, United 
States Attorney for New York and Mayor of 
New York City. During his illness in the yel- 
low fever epidemic of 1803, a subordinate em- 
bezzled funds of the United States for which 
Livingston was responsible. Livingston re- 
signed as United States Attorney, gave his note 
(which he later paid) for the missing funds, 
and moved to Louisiana. He drafted codes for 
Louisiana, based on the Code Napoleon, and 
later a “System of Penal Law” which won him 
international fame, although the system was 
never actually adopted anywhere. Sir Henry 


September, 1960 ° 


Maine referred to Livingston as “the first legal 
genius of modern times”. He became a member 
of Congress, and later Senator, from Louisiana; 
and on Jackson's accession to the Presidency, 
was appointed Secretary of State and later 
Minister to France. 

11. This document is missing from the record 
in court. The within excerpts have been taken 
from Volume 5 of the Louisiana HIsTorIcan 
Quarter.y. The document is also reproduced in 
its entirety in Senator Eaton’s Lire or ANDREW 
Jackson (see footnote 7, ante), 450-466; and in 
Goodwin, Philo A., BiocraPHy oF ANDREW 
Jacxson (Silas Andrus & Son, Hartford, 1850) 
179-189. 
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Jackson conceded that “he intended, 
by that measure, to supercede such 
civil powers as, in their operation, in- 
terfered with those he was obliged to 
exercise. He thought, in such a moment, 
constitutional forms must be suspend- 
ed, for the permanent preservation of 
constitutional rights, and that there 
could be no question, whether it were 
best to depart for a moment, from the 
enjoyment of our dearest privileges, or 
have them wrested from us forever... 

“Personal liberty cannot exist”, he 
insisted, “at a time when every man 
is required to become a soldier... Un- 
limited liberty of speech is incompat- 
ible with the discipline of a camp; and 
that of the press more dangerous still, 
when made the vehicle of conveying in- 
telligence to the enemy, or exciting 
mutiny among the troops.” 

There followed then an ingenious 
defense—unquestionably the brainchild 
of the combined geniuses of Livingston 
and Jackson. They submitted that “If 
the proclamation of martial law were 
a measure of necessity—-a measure 
without the exercise of which the coun- 
try must unquestionably have been 
conquered, then does it form a com- 
plete justification for the act.” But— 

“If it does not”, they asked, “in what 
manner will the proceeding by attach- 
ment for contempt be justified? It is 
undoubtedly and strictly a criminal 
prosecution: and the constitution de- 
clares, that in all criminal prosecutions, 
the accused shall have the benefit of 
a trial by jury; yet a prosecution is 
even now going on in this court, where 
no such benefit is allowed. Why? From 
the alleged necessity of the case, be- 
cause courts could not, it is said, sub- 
sist without a power to punish prompt- 
ly by their own act, and without the 
intervention of a jury.” And so— 

The General submitted that if neces- 
sity “may, in some cases, justify a 
departure from the constitution: and 
if, in the doubtful case of avoiding 
confusion in a court, shall it be denied 
in the serious one of preserving a 
country from conquest and ruin?” 


‘Martial Law 
Was a Necessity” . 

Returning to his principal argument, 
Jackson continued: “The respondent, 
therefore, believes he has established 
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the necessity of proclaiming martial 
law... It only remains to prove, in 
answer to the rule, that the power as- 
sumed from necessity. was not abused 
in its exercise, nor improperly pro- 
tracted in its duration.” 

“All the acts mentioned in the rule”, 
the General conceded. “took place after 
the enemy had retired from the posi- 
tion they had at first assumed—after 
they had met with a signal defeat, and 
after an unofficial announcement had 
been received of the signature of a 
treaty of peace.” 

But, he insisted, “if, trusting to an 
uncertain peace, the respondent had 
revoked his proclamation, or ceased to 
act under it, the fatal security by which 
we were lulled, might have destroyed 
all discipline, have dissolved all his 
force, and left him without any means 
of defending the country against an 
enemy, instructed by the traitors within 
our own bosom, of the time and place 
at which he might safely make his 
attack.” 

At about this time, Jackson went on, 
“the consul of France, who appears, 
by Governor Claiborne’s letter, to have 
embarrassed the first drafts, by his 
claims in favor of pretended subjects 
of his king, renewed his interference; 
his certificates were given to men in 
the ranks of the army; to some who 
had never applied, and to others who 


American Bar Association Journal 


wished to use them as the means of 
obtaining an 
from danger and fatigue. . . 

“Under these circumstances”, he ex- 
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plained, “to remove the force of an 
example which had already occasioned 
such dangerous consequences, and to 
punish those who were so unwilling to 
defend what they were so ready to 
enjoy, the respondent issued a general 
order, directing those French subjects, 
of the 
consul’s certificates. to remove out of 


who had availed themselves 
the lines of defense. and far enough to 
avoid any temptation of intercourse 
with our enemy, whom they were so 
scrupulous of opposing.” 

This general order, Jackson conced- 
ed, “created some sensation... Aliens 
and strangers became the most violent 
advocates of constitutional rights, and 
native Americans were taught the value 
of their privileges. by those who for- 
merly disavowed any title to their en- 
joyment. The order was particularly 
opposed in an anonymous publication. 
In this the author ... closes by calling 
upon all Frenchmen to flock to the 
standard of their consul—thus advising 
and producing an act of mutiny and 
insubordination, and publishing the 
evidence of our weakness and discord 
to the enemy, who were still in our 
vicinity... 

“To have silently looked upon such 























an offense”, Jackson submitted, “with- 
out making any attempt to punish it, 
would have been a formal surrender of 
all discipline . . . and public safety. This 
could not be done; and the respondent 
immediately ordered the arrest of the 
offender. A writ of habeas corpus was 
directed to issue for his enlargement.” 

And then Jackson bared the sharp 
barbs on the hooks of his defense: 
“The very case which had been fore- 
seen”, he said, “the very contingency 
on which martial law was intended to 
operate, had now occurred. The civil 
magistrate seemed to think it his duty 
to enforce the enjoyment of civil 
rignts, although the consequences 
which have been acseribed, would 
probably have resulted.” 

And now, the frank explanation of 
General Jackson’s arrest of Judge Hall: 
“No other course remained”, the Gen- 
eral submitted, “than to enforce the 
principles which he had laid down as 
his guide, and to suspend the exercise 
of this judicial power, wherever it in- 
terfered with the necessary means of 
defense. The only way effectually to do 
this, was to place the judge in a situ- 
ation in which his interference could 
not counteract the measures of defense, 
or give countenance to the mutinous 
disposition that had shown itself in so 
alarming a degree. 

“Merely to have disregarded the 
writ’, Jackson went on candidly, 
“would but have increased the evil, and 
to have obeyed it, was wholly repug- 
nant to the respondent’s ideas of the 
public safety and to his own sense of 
duty, The judge was therefore confined, 
and removed beyond the lines of de- 
fense.”’ 

\nd so, finally, in his return to the 
rule to show cause why a writ of at- 
tachment for contempt should not issue 
against him, the General summed up: 
“This was the conduct of respondent, 
and these the motives which prompted 
it. They have been fairly and openly 
exposed to this tribunal, and to the 
world; and would not have been ac- 
companied by an exception to the 
jurisdiction, if it had been deemed ex- 
pedient to give him that species of 
trial, to which he thinks himself en- 
titled, by the constitution of his coun- 
fry.” 


At the very end of his dissertation, 


in his two concluding sentences, Jack- 
son apparently could not refrain from 
calling attention to his military victory, 
as sanctioning his usurpation of civil 
authority: 


The powers which the exigency of 
the times forced him to assume, have 
been exercised exclusively for the pub- 
lic good; and, by the blessing of God, 
they have been attended with unparal- 
leled success. They have saved the 
country; and whatever may be the 
opinion of that country, or the decrees 
of its courts, in relation to the means 
he has used, he can never regret that 
he employed them. 

(Sgd) ANDREW JACKSON 


During the reading of the foregoing 
return to the rule, District Attorney 
Dick raised various objections to ad- 
missibility of parts cf the document 
and these were renewed at the conciu- 
sion of the reading, when the court, 
having expressed itself as willing to 
hear any relevant matter, took the rule 
under advisement. 

On the following morning (March 
28, 1815), Judge Hall took the bench, 
and stated: “The court has taken time 
to consider the propriety of admitting 
the answer that was offered yesterday. 
It was proper to do so... If the court 
be convinced that the attachment may 
legally issue, it goes to bring the party 
into court, and then interrogatories are 
propounded to him...” 

The court then heard further argu- 
ment, and, on the next morning, the 
twenty-ninth, entered the following or- 
der: “The Court being of opinion that 
sufficient cause had not been shown 
why an attachment should not issue: 
It is ordered that an attachment do 
issue against the defendant, Major 
General Andrew Jackson, returnable on 
Friday, the 3lst of March instant.” 

On the thirty-first of March, at the 
appointed hour, Jackson appeared in 
court in the dress of a private citizen. 
Nineteen interrogatories having been 
filed with the Clerk by the District 
Attorney, Judge Hall ordered them 
read and presented to General Jackson, 
to be answered by him in accordance 
with law. 

The interrogatories, generally, cov- 
ered the facts as charged, and were 
directed at proving the contempt as 
made out in the testimony theretofore 


adduced. Thus, the Sixth asked: “Did 
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you not, in conversation with the Mar- 
shal on the Sth and 6th of March in- 
stant, say to him that you had no in- 
tention of obeying the said writ of 
habeas corpus, or language to that 
effect?” 

The Thirteenth and Fourteenth In- 
terrogatories asked Jackson to admit 
or deny that he caused a court martial 
to convene to try Louallier “upon 
charges which jeopardized his life”; 
and that Louallier was, “at the time, 
a member of the Legislature of the 
State of Louisiana”. 

And the Sixteenth and Seventeenth 
Interrogatories asked Jackson whether 
he had not, upon learning of the 
Judge’s signing of an order for the 
writ of habeas corpus, sent “a detach- 
ment of soldiers to arrest the said 
judge”; and was he not “arrested ac- 
cordingly on ihe night of the Sth of 
March instant, and detained as a pris- 
oner...until Sunday, the 12th of 
March instant?” ! 


Jackson Held 
in Contempt 

At the conclusion of the reading of 
the interrogatories, they were tendered 
to Jackson, who simply refused to re- 
ceive them or to make any answers 
thereto; whereupon Judge Hall found 
General Jackson guilty of contempt, 
and sentenced him forthwith to pay a 
fine of $1000 to the United States. 

While there are conflicting accounts 
as to when the fine was paid, that given 
by the eminent Louisiana historian, 
Charles Gayarré, to the effect that the 
fine “was instantly discharged”, is un- 
doubtedly correct.!* 

There are also conflicting stories, 
most, if not all, apocryphal, as to re- 
imbursement of the General’s fine by 
public subscription. One of these is 
credited to an officer named Nolte on 
Jackson’s staff. He is stated to have 
made oath that such an effort was 
made, but that, after raising, with diffi- 
culty, $160, the campaign was quietly 
given up.!4 

While Jackson was unquestionably 
the popular hero of the Battle of New 
Orleans, the humiliation of his convic- 





12. See footnote 7, supra. 

13. 4 History of Louisiana, op. cit., note 3, 
supra at 625. 

14. 2 Parton, Lire or ANDREW JACKSON, op. 
cit., note 1, page 320. 
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tion for contempt nevertheless rankled 
within him. 

Taking advantage of his popularity, 
he arranged for publication in news- 
papers throughout the country of his 
exhaustive return to the rule to show 
cause why an attachment should not 
issue against him, as the most eloquent 
means of telling his side of the story. 

And then followed a strange circum- 
stance indeed: A long and detailed 
“Note to General Jackson’s Answer” 
by Judge Hall himself, published in the 
Louisiana Gazette of April 15, 1815. 

The introductory sentence to this 
“Note” gives the key to the entire ar- 
ticle: “Judge Hall has seen in a late 
paper, a publication called ‘Answer of 
Major-General Jackson’, and has ob- 
served much art exists to divert the 
public attention £7¢iu ine outrage which 


*:¢ committed against the laws...’ 


° 

From that time on, however, for 
more than a quarter of a century, the 
incident remained a closed one; and in 
1829, Major General Andrew Jackson 
became President of the United States. 

And at the conclusion of his second 
term as President, the Hero of New 
Orleans returned to the Hermitage, his 
home in Nashville. 

At the Hermitage, Jackson continued 
to brood bitterly over his fine for con- 
tempt of court in New Orleans on 
March 31, 1815, which he felt to be a 
dark blemish on his otherwise gleam- 
ing escutcheon. 

On March 14, 1842, General Jackson 
addressed Senator Linn of Missouri, 
with a plea in his own behalf: “When 
I declared Martial Law, Judge Hall 
was in the city... Judging from his ac- 
tion, he appeared to approve’ it... 
Ought not Congress to interpose and 
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return a fine imposed, as mine was, for 
the performance of an act which was 
indispensible to the safety of the coun- 
try? 

“Can it be expected”, the General 
continued, “that a general will take 
[such] a high and necessary responsi- 
bility ...if he is insulted, fined or im- 
prisoned by a mistaken or vindictive 
judge, whose fiat, under an erroneous 
view of what is due to the forms of 
law, cannot be changed by legislative 
power ?”15 

Senator Linn introduced a bill for 
refund of the fine, and spoke in its 
behalf: “The question is... Was the 
declaration of Martial Law necessary 
to aid in saving the ‘booty and bear.” 
of New Orleans? ‘The tadics of the city 
uave said it was...and you are now 
called upon to do an act of sheer jus- 
tice to an individual who was punished 
for doing his country a service never 
to be forgotten.” 

The debate became a long and bitter 
one. Senator Conrad of Louisiana, who 
had been a member of the Louisiana 
Legislature, insisted that the question 
was one of principle; and that after the 
lapse of a quarter of a century, Con- 
gress should not reverse the judgment 
of a competent tribunal on the ground 
of its illegality. He accordingly op- 
posed Senator Linn’s bill.1® 

The question as to whether the fine 
of General Jackson for contempt of the 
federal court at New Orleans should 
be refunded became a national issue. 
Many states, by acts of their legisla- 
tures, instructed their congressional 
delegations to vote for the refund. 

Finally, in the spring of 1843, came 
such an enactment from the Legislature 
of Louisiana itself. This body, in the 
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recollection of its feud with General 
Jackson, who, in 1815, had_ posted 
guards at its doors to exclude the 
members of the Louisiana Legislature 
from their own hall, had, up to this 
time, stood firmly opposed to the re- 
fund, 

But when the Legislature of Louisi- 
ana did finally act, it went further than 
that of any other state. After “request- 
ing” its congressional delegation “to 
use its best endeavors to procure the 
passage of a law to restore [the fine] 
to General Andrew Jackson”, the stat- 
ute went on to say, “that in case a law 
shall not be passed by the next ses~*. 


; Cs 4 : 
of Congress. *h> Legisiature of this 


orate will direct... [refund of] the 
fine imposed on General Jackson by 
Judge Hall”.17 

This ultimate capitulation of Louisi- 
ana, and Jackson’s deteriorating physi- 
cal condition, combined to bring about 
the enactment, on February 16, 1844, 
of an Act of Congress, directing “that 
the sum of One Thousand Dollars, paid 
by General Andrew Jackson, as a fine 
imposed on him at New Orleans, the 
31st day of March, a.p, 1815, be re- 
paid to him, together with the interest, 


at the rate of 6% 
18 


pas 


a year since then 


At last, Andrew Jackson received the 
vindication on which his heart had so 
long been set; the final chapter in that 
episode had been written; and on the 
eighth of June in the following year, 
the book of his eventful life was closed. 





15. 1 Concer. Grose, 2d Sess., 27th Congress, 
1841-42, page 364. 

16. Interestingly, Senator Conrad, who later 
became President Fillmore’s Secretary of War, 
had studied law in the office of Abner L. Dun- 
can, who, with Edward Livingston, had been 
Jackson’s counsel, at his trial before Judge Hall. 

17. Joint Resolution No. 115 (April 3, 1843), 
La. Acts of 1843, page 80. 

18. Act of February 16, 1844, C. i. 























Surprise Attack: 


Crime at Pearl Harbor and Now 


In this issue, one of the United States Counsel at the Tokyo War 
Crimes Trial examines the legal and historical background of that 
trial which took place in Japan following World War II. Judge Robin- 
son centers his discussion around the little-known provisions of the 
Convention Relative to the Opening of Hostilities, which was signed at 
The Hague in 1907. One of the primary purposes of that convention 
was to outlaw surprise attack such as that committed by the Japanese 
at Pearl Harbor. The first part of Judge Robinson’s article appears in 
this issue; the second and concluding portion will be published next 


month. 


by James J. Robinson @ Justice of the Supreme Court of the United Kingdom of Libya 


I 
Judgment Day 


On THE AFTERNOON of November 
12, 1948, in a stately courtroom at 
Tokyo, Japan, an eleven-nation, eleven- 
judge court of law was completing a 
trial of unique and historic significance 
in the progress of the law. The court, 
the International Military Tribunal for 
the Far East, had been conducting the 
trial of twenty-five defendants for two 
and one-half years, and now, by its 
chief judge, the court was delivering 
its judgment. 

In this court for the first time in 
world history former political-military 
leaders of a nation were personally 
being tried on specific counts for start- 
ing wars by illegal surprise attack and 
thereby committing crimes including 
murder. One of the murder counts was 
base! on the surprise attack at Pearl 
Har}or, Hawaii, on December 7, 1941. 
The crime of surprise attack, as codi- 
fied. defined and prohibited by the 
Thi! Hague Convention of 1907, was 
cha: sed as an armed attack commenc- 
ing ‘\ostilities without a preceding five- 
poi’ declaration of war as demanded 
by \ at treaty. 

© courtroom scene on this judg- 
me. day dramatized the order, the 


reason and the ultimate supremacy of 
law. The guns and bombs of armed 
forces were silent, the international re- 
lations of diplomacy were broken, but 
the law was carrying on. In that wit- 
ness box, five hundred witnesses of 
more than twenty nations had testified 
to the facts; and at that high bench 
nearly two hundred lawyers of twelve 
nations had deliberated, with the 
judges, on applicable treaties and other 
laws. The court was a visible working 
partnership in the administration of 
justice, a partnership between the peo- 
ples and governments of the largest 
number of nations ever to ally them- 
selves in the creation and in the daily 
work of a judicial criminal trial court. 

The judgment being delivered this 
afternoon would now answer a crucial 
question for the anxiously listening 
defendants, for the trial lawyers, and 
for the four hundred spectators in the 
tensely quiet courtroom, The people of 
the rest of the world through radio 
and news dispatches would likewise 
immediately get the court’s answer. 
The dominant question being answered 
was whether the Third Hague Treaty 
was in fact a mere scrap of paper, or 
whether it actually made surprise at- 
tack a crime and made surprise attack- 
ers personally punishable as criminals. 
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The answer as read by the chief 
judge was clear. The judgment upheld 
Hague III as ruling law and as a con- 
tributing source of criminal penalties 
for convicted surprise attackers. 


Nevertheless, throughout the world 
today, only a decade after that trial 
and judgment, the problem of prevent- 
ing surprise attack continues to alarm 
peoples and nations. The problem in its 
chief legal aspect today may be stated 
as follows: 


As a means toward deterring or pre- 
venting future criminal surprise attacks 
such as Pearl Harbor magnified into 
nuclear world-wide annihilation of hu- 
man life and civilization, can the peo- 
ple of many or all nations succeed in 
organizing jointly their allied power 
into well-known agencies of the law 
such as criminal courts and police, and 
into every-day working technologies of 
the law such as criminal codes, trials 
and law enforcing procedures? 


It is the purpose of this paper to 
show that Hague III and the Tokyo 
trial in fact indicate not only an affirm- 
ative answer to this question but also 





Views stated in this article are not presented 
as the views of any government or of an official 
or department of any government. The view- 
point is that of a lawyer working in and with 
courts of law. Statements from public records 
and other sources are authenticated by citations 
in text or in notes. 
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specific procedures and legal prece- 
dents for appropriate joint action. Such 
organized action can serve not only to 
prevent surprise attack but also to en- 
join direct and indirect aggression, to 
control disarmament and to strengthen 
the United Nations. 

The approach taken in this paper is 
that of any experienced criminal law 
lawyer or judge of any nation. As a 
general principle he seeks to follow 
the maxim of the ancient Roman law- 
yer and judge, namely: Via trita via 
tuta, the well-worn road is the safe 
road. He asks the basic preliminary 
questions: What law, if any, has been 
violated? What court, if any, has juris- 
diction? What sovereign nation or na- 
tions, if any, give legal authority and 
effectiveness to the law, to the court 
and to the judgment? And what public 
interests, if any, are served by a prose- 
cution or conviction? 

The foregoing questions will now be 
considered as they relate to Hague III, 
to the Tokyo trial and to the present 
public interest in preventing surprise 
attack, 


II 
The Law Violated: 
Hague Convention III of 1907 


The Convention Relative to the Open- 
ing of Hostilities was signed as the 
Third Convention of the Second Inter- 
national Peace Conference, held at The 
Hague, Netherlands, in 1907.! Forty- 
seven nations have become parties to 
the treaty, which will here be called 
for brevity Hague III. Among the 
parties are Japan, and the eleven coun- 
tries which joined in 1946-48 in prose- 
cuting certain Japanese individuals for 
violating the treaty and other laws. 
These countries were Australia, Can- 
ada, China, France, Great Britain, 
India, The Netherlands, New Zealand, 
the Philippines, the Soviet Union and 
the United States.* The treaty was 
signed on October 18, 1907, by forty- 
two nations, of which twenty-five, in- 
cluding the principal powers, ratified.* 
There have been adherences by six 
nations. Sixteen nations have recog- 
nized that the treaty is binding on them 
by virtue of other treaties or of acts 
such as earlier ratification by Great 
Britain, France, The Netherlands or the 
United States.* 
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Russia ratified Hague III in 1909; 
the U.S.S.R. has recognized it as a 
binding treaty establishing legal rights 
and obligations of the Soviet Union.® 
In 1941, the U.S.S.R. protested against 
the surprise attack on the U.S.S.R. by 
Germany in violation of Hague III.® 
And in 1946-48 the Soviet Government 
upheld Hague III by full participation 
in the court, indictment and trial at 
Tokyo. The judgment held the Soviet 
Union and the ten other participating 
nations to be parties to the treaty. 
Germany signed the treaty in 1907 and 
ratified it. The latest ratification was 
by Brazil in 1914, The latest adherence 
was by Ethiopia in August, 1935, a 
few weeks before Mussolini attacked 
Ethiopia without declaration of war.‘ 
Italy, however, after signature in 1907 
had not ratified and therefore did not 
become a party to the treaty. Musso- 
lini’s invasion of Ethiopia, therefore, 
was not a violation of Hague III.§ 


The treaty is brief and simple.® Its 
essence is stated in the first article in 
only thirty-six words, as follows: 


The Contracting Powers recognize that 
hostilities between themselves must not 
commence without a previous and ex- 
plicit warning, in the form either of a 
reasoned declaration of war or of an 
ultimatum with conditional declaration 
of war. 


Of the foregoing provisions, those 
which are applicable to the surprise 
attack at Pearl Harbor may be reduced 
to the following nineteen words (with 
numerals placed before the five key 





words which specify the five required 
conditions or circumstances) : 


... hostilities . . . must not commence 
without a (1) previous and (2) ex. 
plicit (3) warning, in the form .. . 
of a (4) reasoned (5) declaration of 
Wat. 2% 


The ultimatum clause of the treaty 
does not require discussion here be- 
cause it was not involved in the Pearl 
Harbor attack nor in the Tokyo trial. 
The Japanese, however, in 1914 had 
used the ultimatum clause in declaring 
war on Germany when surprise was not 
needed. 

There is also a provision for notifi- 
cation to neutral powers of a state of 
war (Article 2). The convention takes 
effect in case of war between two or 
more contracting powers (Article 3). 
Additional states may become parties 
to the treaty by formal notification to 
The Netherlands Government; a simple 
step which every state not yet a party 
should consider taking. If one of the 
contracting powers wishes to with- 
draw, it shall notify its denunciation 
to The Netherlands Government, to be 
effective one year after receipt (Article 
7). This latter provision appears to be 
the only provision for repeal or for 
release of a party from the treaty. The 
international court at Tokyo in 1946- 
48 recognized the treaty to be in force 
and not superseded, obsolete, denounced 
nor repealed.!° No pertinent change 
in its legal status has occurred since 
1948, 

The treaty, as stated in the judgment 





1. THE PROCEEDINGS OF THE HAGUE PEACE Con- 
FERENCE, Translation of Official Texts, Carnegie 
Endowment for International Peace,! James 
Brown Scott, Director, THE CONFERENCE oF 1907 
618 (1920). The list of “States which have be- 
come parties” is given in TREATIES IN ForCcE, 
Department of State Publication 6427 (1956) 
page 217 (see note 3 below) as follows: Aus- 
tralia, Austria, Belgium, Bolivia, Brazil, Can- 
ada, Ceylon, China, Denmark, El Salvador, 
Ethiopia, Finland, France, Germany, Guate- 
mala, Haiti, Hungary, India, Ireland, Japan, 
Liberia, Laos, Luxembourg, Mexico, The Neth- 
erlands, New Zealand, Nicaragua, Norway, 
Pakistan, Panama, the Philippines, Poland, 
Portugal, Rumania, Spain, Sweden, Switzer- 
land, Thailand, the Union of South Africa, the 
Union of Soviet Socialist Republics, the United 
Kingdom, the United States. Other states which 
have become parties according to a U. S. State 
Department supplement are: Burma, Cambodia, 
Iceland, Indonesia and Vietnam. 

2. TRIAL OF JAPANESE WAR CRIMINALS. Docu- 
ments, Department of State Publication 2613 
(1946). 

3. (a) TREATIES IN Force, a List of Treaties 
and Other International Agreements of 
the United States, October 31, 1956. Com- 
piled by Treaty Affairs Staff, Office of the 
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Legal Adviser, Department of State. De- 
partment of State Publication 6427 (1956) 
page 217. Also 

(b) Treaty Affairs Staff records of Hague 
Convention III of 1907 (rewritten Novem- 
ber 8, 1949 H J Z; 1955 supplements and 
older records) giving Signatures, Ratifi- 
cations, Adherences and Recognitions. See 
also note 1. The statistics and names are 
subject to slight variations from time to 
time due for example to changes in name 
or political status of nations. 

4. See note 3 (b). 

5. Letter from the Ministry of Foreign At- 
fairs of the U.S.S.R. to Embassy of The Nether- 
lands, Moscow, dated Moscow, March 7, 1955: a 
copy in Treaty Affairs records, note 3 (b). A id 
see notes 6 and 11 infra. } 

6. See complaint of Molotoff, New Y< 
Times, June 23, 1941; 3 Hyde, INTERNATIO 
Law (2d ed. 1945) 1696. 

7. See note 3 (b). 

8. Statements and assumptions to the 
trary are numerous but appear to be errone 
For example, see Fenwick, INTERNATIONAL + 
(3d ed. 1948) 553. 

9. For full text of treaty, see note 1, ° 
citation. 

10. Judgment, I.M.T.F.E., pages 12, 84, 52 
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of the International Military Tribunal 
for the Far East, was binding upon 
Japan at all times relevant to the 
charges there considered, and likewise 
upon all other nations concerned in the 
trial.'' Japan had been bound by the 
treaty since ratifying it, with the Em- 
peror promulgating it and in effect 
thereby ordering all Japanese individ- 
uals to respect and obey it, in Decem- 
ber. 1911, thirty years before the 
Jajinese defendants caused the sur- 
prisc attack to be made at Pearl Har- 


bo: '? It is useful and appropriate to 
ill: trate the five requirements of the 
tre ty by observing how each of them 


WwW. violated by the militarist-political 
ers of Japan in their commence- 
mit of hostilities on December 7 and 
6. 941, at Pearl Harbor and at the 
0' -r places listed in the judgment. 


The investigation, indictment and 
trial served to clear the innocent as 
well as to convict the guilty. The term 
“militarist-political leaders” of Japan 
was used to refer to those few Japanese 
whom the International Tribunal de- 
scribed as “militarist conspirators”.!* 
They were leaders who, in the judg- 
ment of the court, in or prior to 1941 
had taken totalitarian control of the 
Japanese armed forces, civil govern- 
ment and people. They had complete 
official and personal responsibility for 
the violation of Hague III. 

Even among the defendants in the 
Tokyo trial not all shared in the re- 
sponsibility for the Pearl Harbor at- 
tack. Foreign Minister Togo, for ex- 
ample, showed by his testimony, and 
by his recent book, The Cause of Japan, 
that he “fought” the Navy and Army 
high command in their demand for a 
surprise attack, a type of attack which 
he called “irresponsible” and without 
“legitimacy”.!4 He considered the sur- 
prise attack also impractical as a 
means of correcting the injustices which 
he believed that other nations had done 
to Japan. 

The Emperor of Japan, according to 
testimony at the trial, directed that the 
commencement of hostilities not be 
made by surprise. Admiral Shimada 
testified on cross-examination by the 
writer that the Emperor had told him, 
as Navy Minister, and Admiral Nagano, 
as Chief of the Naval General Staff, 
that the legal warning must be given 
prior to any attack on the United 
States.1° Only a few military leaders 
knew that surprise attack was to be 
used.!© Leading Japanese lawyers are 
reported to have advised the Japanese 
Government and Navy that surprise at- 
tack would violate Hague III. Japanese 
and Nisei residents at Pearl Harbor 
committed no acts of hostility or sabo- 
tage.'* Many of the Japanese people in 
Japan and elsewhere were shocked by 
the attack, deplored its violation of 
treaty and other laws and of bushido 
(honorable warrior) principles, and 
foresaw its suicidal consequences for 
their country. 

The basic requirement of Hague III 
is provision number (5) as listed 
above, namely, that the attacking na- 
tion must make a declaration of war. 
The declaration of course is not re- 
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quired to disclose the place at which 
the first attack will be made. 

The trial clearly exposed the mis- 
leading confusion that has been raised 
on this point of whether Japan ever 
made or tried to make a legal declara- 
tion of war. The Japanese Ambassadors 
at Washington delivered to Secretary 
Hull on December 7, 1941, a “note” 
terminating the diplomatic talks, This 
note had no resemblance to a Hague 
III declaration of war. The Japanese 
themselves recognized in effect that this 
paper was not a declaration of war be- 
cause they prepared a declaration of 
war after the attack. It was received 
by the U. S. Government in Washing- 
ton sixty-six hours after the attack.'§ 
The note terminating the diplomatic 
talks has nevertheless often been called 
by Japanese defense sources a “decla- 
ration of war”. Many unfortunate ex- 
amples of this erroneous statement are 
found in the record of the trial and in 
Japanese writings about the trial.!9 

Foreign Minister Togo testified that 
Admiral Nagano and other Navy lead- 
ers tried to get him not to send even 
that “note”, leaving the diplomatic 
talks to continue treacherously during 
the attack. Togo testified also that Ad- 
miral Shimada and Admiral Nagano 
later during the Tokyo trial “warned” 
him not to disclose these facts in his 
testimony (Transcript, page 35,538) ; 
and Shimada admitted on the witness 
stand that he and Nagano had “re- 
quested” Togo not to testify to these 
facts (Transcript, page 37,031). 

The declaration of war required by 
Hague III must not only exist but it 
must comply with the four other re- 
quirements stated above. It must be 
(1) a “previous” warning declaration 
of war, delivered prior to the com- 
mencement of hostilities. Japanese de- 





11. Ibid. 
12. See notes 3 (b) and 11. 

13. Judgment, I.M.T.F.E., pages 1, 139, also 
15, 84, 520 passim. 

j - Togo, THe Cause or JAPAN (1956) 198, 199, 
15. 


15. Transcript, I.M.T.F.E., pages 34, 704-713. 

16. Togo, op. cit., page 197; and Transcript, 
passim. 

17. No evidence of sabotage by residents of 
Japanese blood at Pearl Harbor was introduced 
in the trial and no evidence was or is known by 
the writer to exist. Frequent statements that 
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Signal Corps, U.S. Army 


Admiral Richardson (far right) testifying at the Tokyo trials. The 
author is seated at the counsel table in the center foreground (back to 
camera on the left). The American defense counsel is at the lectern. 





fense sources have declared that the 
required previous declaration of war 
may legally be made “only one-half 
second” previous to commencing hos- 
tilities.2° Such assertions attempt to 
change the legislative wording, inten- 
tion and effect of Hague III. A chief 
draftsman of Hague III, Renault, of 
France, said that such a “warning” 
would be “formalistic” and “useless” .*1 
It would also be an impossibility. Both 
the wording and also the legislative 
history and background of Hague III, 
as described later, show that the state- 
ment cannot be legally supported. 

All statements about the required 
length of the warning period between 
declaration of war and attack are ir- 
relevant so far as the Pearl Harbor 
attack is concerned because no pre- 
vious declaration of war whatever was 
given. 

Surprise attack of the Pearl Harbor 
type was defended at the trial as 
though it were a normal, legal, success- 
ful and honorable naval operation. 
An American defense lawyer, experi- 
enced in American criminal trial tech- 
nique, in cross-examining a prosecu- 
tion witness, Admiral J. O. Richard- 
son, asked the Admiral whether sur- 
prise attack is not a “normal” military 
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operation, which the United States it- 
self would use as needed. The defense 
lawyer was confusing the term “sur- 
prise attack” in its relevant criminal 
law meaning with its irrelevant opera- 
tional meaning, that is, an unexpected 
attack made in due course of legal war- 
fare. This confusion disregards the 
caution given by international law 
authorities. As Hershey points out, 
“the surprise of a nation must not be 
confounded with that of an army or 
fleet”.?? It is the surprise of a nation, 
not of military and naval forces, that 
Hague III primarily forbids. 

Admiral Richardson, who had made 
a special Naval War College study of 
the Japanese surprise attack policy in 
and since 1904, replied to the defense 
lawyer’s question by stating that the 
Pearl Harbor attack plan of commenc- 
ing a war by surprise attack was quite 
“normal” for Japan but that such a 
plan would be wholly abnormal for the 
United States.?% 

The court in its judgment character- 
ized as “unprincipled” the attackers 
who reduce the warning time too 
much.** On the proper interpretation 
of the words “previous” and “warn- 
ing”, however, the court appears to 
disregard the fact, as shown later in 
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this paper, that the framers of ihe 
treaty at Ghent and at The Hague in- 
dicated in effect that the warning 
period, while not stated in hours, must 
be a reasonable period under all of the 
circumstances of the particular situa- 
tion. That general standard of “reason- 
ableness” is well recognized in law. 
The requirement of “previous warn- 
ing”, the treaty draftsmen declared, 
would otherwise be “evaded” and be- 
come “illusory”.?° The court elsewhere 
in its judgment indicated that under 
Hague III the interval between decla- 
ration of war and the attack should be 
at least sufficient to allow “transmissipn 
of the warning [that war had been 
declared] to the armed forces in out- 
lying territories and to permit them to 
put themselves in a state of defense— 
or they may be shot down without a 
chance to defend themselves”.? Japa- 
nese Foreign Minister Togo appears to 
have supported this same interpretation 
in his courageous but losing “fight” to 
make the Japanese high command obey 
Hague III.?7 

The judgment shows that the first 
and only declaration of war that was 
received by the United States Govern- 
ment from the Japanese Government 
was a merely formal declaration, stat- 
ing no substantial reasons. This state- 
ment, the Japanese so-called declara- 
tion of war, was received on December 
10, 1941.*8 Against Great Britain, no 
previous declaration of war was even 
claimed by the Japanese to have been 
attempted.*9 Prime Minister Churchill, 
in his brief letter notifying the Japa- 
nese Ambassador on December 8, 1941, 
that the United Kingdom was declaring 
war on Japan, cited and quoted Hague 
Convention III, and the violation of 
this Treaty by Japan’s surprise attacks 
on the United Kingdom on December 
7, 1941, as the United Kingdom’s rea- 
son and ground for its declaration of 
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war.29 President Roosevelt gave simi- 
lar grounds for the declaration of war 
by the United States. 

(he declaration of war under Hague 
Ili not only must be “previous” but it 
also must be (2) an “explicit” warn- 
ing declaration of war, not ambiguous 
or uncertain. Obviously a note stating 
that it terminates diplomatic talks falls 
completely short of being an “explicit” 
or “non équivoque” (French text of 
Hague III) declaration of war. The 
fact that the Japanese here again 
evaded the treaty was stated by the 
court. The court, however, did not ex- 
pressly point out that in any event the 
note was of no significance because it 
was not a declaration of war.?1 

The declaration of war must be (3) 
a declaration of such a nature that it 
is a “warning”. “Warning” means, by 
dictionary definition and as interpreted 
by The Hague conference debates,** 
putting the receiving nation on guard; 
informing it in clear and plain terms 
that hostilities and war are about to 
be commenced against it because of 
the reasons stated, leaving open the 
possibility that it can correct the stated 
reasons without war, or at least per- 
mitting it to notify its armed forces 
of war. Obviously, Japan gave no 
“warning” that it was going to make 
an attack. 


The declaration, finally, must be (4) 
a “reasoned” declaration of war, stat- 
ing the reasons why the attacking na- 
tion is commencing war against the 
nation to be attacked. The draftsmen 
of Hague III at Ghent and at The 
Hague, as Renault pointed out,** be- 
lieved that the nation about to be at- 
tacked was entitled to receive such a 
complaint or statement.?4 They be- 
lieved also that the other nations of the 
world were entitled to receive such a 
statement of the reason or of the excuse 
of the attacking natiea for assuming 
the vast and awful responsibility of 
stirting a war. The statement would 
enable the other nations to judge where 
tl fault lay, to see whether they might 
he!p to prevent war, and, if war com- 
0 need, to provide protection for their 
© -n interests. The necessity of making 

h a statement, the treaty-makers 

eved, might also help to deter an 


ressor from making an unjustifiable 
1ck.35 


In interpreting and applying Hague 
III, lawyers and judges can well use 
the established process of reference to 
the background and legislative history 
of the law. 

In Hague III there is man’s instinct 
of self-preservation against being killed 
by stealthy surprise attack. There is the 
common human revulsion against the 
injustice and cowardice of murder by 
a stab-in-the-back or by a bomb or a 
nuclear missile dropped on unwarned 
human beings in time of peace, This 
instinct and this revulsion are chief 
factors in the origin and the rugged- 
ness of the treaty. The common sense 
moreover of the people of the various 
nations does not tolerate the idea of 
mutual national or racial extermina- 
tion by surprise war or by economic 
ruin in armament races. The treaty 
finds fundamental support also in the 
people’s faith in the rule of justice that 
he who first attacks with the sword 
shall perish by the sword.*© The legal 
historian Pollock has observed that 
“Jaw is the sense of justice taking form 
in people and races”. The law of Hague 
III may be said to be the sense of jus- 
tice taking that form internationally in 
the human race. 

The law has been slow in taking 
form. Grotius in the seventeenth cen- 
tury stated his opinion that inter- 
national law required a declaration of 
war before commencing hostilities.** 
The reason for this requirement, said 
Grotius, 


was not that they [the nations] might 
do nothing secretly or by a clever trick, 
for that consideration belongs rather to 
the perfection of gallantry than to 
law ... but that it might appear with 
certainty that the war was not waged 
by private audacity, but by the will of 
the peoples... 


This reason for requiring a declara- 
tion of war correctly recognizes the 
fact that it is commonly a military dic- 
tator’s “private audacity” by which he 
throws the people of his nation into 
total war by his surprise attack on the 
people of another nation. The opinion 
of Grotius, however, that the prevail- 
ing law at that time required a declara- 
tion of war was not accepted by most 
international lawyers.** 

Three centuries were to pass before 
the opinion of Grotius became law by 
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the enactment of Hague III in 1907. 
Lawyers and public leaders over many 
years urged that the ages-old dispute 
be settled by codification in a treaty 
specifically requiring declaration of 
war. An American lawyer, David Dud- 
ley Field, included the provision in his 
1872 draft code of international law, 
which had a wide circulation in 
Europe.*9 

At the meeting of the Institute of 
International Law, at Ghent, Belgium, 
in September, 1906, a resolution was 
proposed to state the wording and to 
recommend the adoption of a treaty to 
require a declaration of war.?” The 
debate on the resolution continued for 
two days. 


Renault, legal adviser of the French 
Ministry of Foreign Affairs and like- 
wise a judge of the Court of Arbitra- 
tion, as chairman of the committee on 
draft, explained “the essential terms of 
the text”. These terms, as explained by 
Renault, were to become in the next 
year the precise terms of Hague III; 
and in 1948 they were to receive the 
same interpretation at Tokyo. 


Quoting the key words of the Reso- 
lution, Renault explained each word, 
as follows: 


A warning [declaration of war] ex- 
plicit—the reason for requiring a warn- 
ing is to dispel uncertainty; a warning 
previous—because if I stab a person 
with a dagger, as a warning to him that 
I am stabbing him it is useless to say 
that I am stabbing him, because he 
who is receiving the stab is feeling it. 
The warning, however, is not neces- 
sarily formalistic and uniform. . . Be- 
cause the warning must be previous, it 
follows that between the declaration of 
war and the commencement of hostili- 
ties, there must be a delay such that 
this condition [of previous warning | 
cannot become illusory.4! (Italics 
added.) 
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The next year, at the Second Peace 
Conference at The Hague in 1907, 
Russia proposed to the other powers 
that provisions relative to the opening 
of hostilities be codified. The Russians 
considered that international law 
should clearly forbid such an attack as 
Japan had made on Russia in com- 
mencing the Russo-Japanese war of 
1904-05. Russia considered, moreover, 
that a treaty law against surprise at- 
tack was necessary also to reduce for 
all nations the paralyzing costs of 
armaments. The Russian delegate, Colo- 
nel Michelson, forcefully argued this 
point.4? 

In the sessions of The Hague Con- 
ference in 1907 and in the later rati- 
fication discussions throughout the 
world, the treaty received unique sup- 
port by the nations and peoples of the 
world. It was the general convention 
among the thirteen conventions signed 
at The Hague Conference of 1907 that 
was unanimously signed or adhered 
to,4® and that eventually received the 
final approval of the largest number of 
the forty-four participating nations.*4 
It was the only general convention that 
was approved without any reservations 
whatsoever.*° 

Even those who repeatedly violated 
the treaty, namely Hitler and Tojo and 
their associates,4® did not seek to with- 
draw from it. In view of the popular 
support for the treaty in all nations, 
and because of the incriminating na- 
ture of a withdrawal, it appears to be 
doubtful that any withdrawals will be 
made. For the same reasons, it appears 
to be reasonable to assume that sound 
and simple legal proposals for strength- 
ening or supplementing this treaty or 
for redrafting it in a concise code, 
with a few other universally denounced 
crimes against public security, would 
receive strong popular support. 


Ill 
The Court Having Jurisdiction: 
The International Military 
Tribunal for the Far East 
A court of law, like a ship underway 
or like an airplane in flight, is a place 
where every person having duties is 
heid strictly personally responsible for 
due performance of those duties. Cer- 
tain legal duties were placed upon per- 
sons and nations by Hague Convention 
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III, as supplemented by the law of war. 
No court of law, however, was estab- 
lished during the period from 1907 to 
1945 to hold personally responsible 
any person who should violate those 
legal duties. The treaty left any pro- 
vision for a court to be made under 
the law of war. Such provision was 
only made at the end of World War II, 
as described below. 

Hague III during that period (1907- 
1945) was violated by seventeen clear- 
ly provable violations. The offenders, 
like ordinary criminals, have sought to 
belittle the law by pointing to the num- 
ber and the enormity of the violations, 
committed chiefly by themselves. Most 
of the violations, however, were com- 
mitted in only three years of that 
thirty-eight year period, in 1939, 1940 
and 1941, There were only two prin- 
cipal offenders. And in the end they 
brought only ruin and death to their 
own countries and to themselves. The 
importance of the violations of the 
law, however, is indicated by the fact 
that violations commenced both World 
Wars. 

Hitler and Germany committed seven 
violations, The violations were in 1939 
against Poland, in 1940 against The 
Netherlands, Belgium, Luxembourg, 
Denmark and Norway, and in 1941 
against the Soviet Union.** Tojo and 
associates ‘and Japan committed six 
violations, The violations were in 1931, 
1937, 1940 and 1941 against China, 
and in 1941 against the United States 
and Great Britain.45 There was also a 
third offender. Stalin and the Soviet 
Union committed two violations. The 
violations were in 1939 against Poland 
and against Finland.*? 

In 1914, German militarists and the 
German Empire commenced the hostili- 
ties of World War I by two violations. 
These were against Belgium and Lux- 
embourg.°° 


There have been three other not» ri- 


ous attacks without warning. ‘ley 
were not surprise attacks in violaiion 
of Hague III, however, because onc or 


both nations concerned were not par- 
ties to Hague III. These attacks were 
by Mussolini and Italy in 1935 against 
Ethiopia, by Hitler and Germany in 
1941 against Yugoslavia, and by Lee 
Kwon Mu and other North Korean or 
Chinese Communist attackers in 1950 
against Korea, 

No court was established in 1919 at 
the end of World War I by the victori- 
ous Allied Powers for the trial of Ger- 
man leaders who had commenced the 
war in 1914 by violating Hague III 
and other treaties. The Allies, instead 
of simply setting up military or treaty 
courts or commissions to apply Hague 
III and other treaties to German indi- 
viduals who had admittedly violated 
them, made a legal muddle of the 
criminal law situation.°! Evasion of 
responsibility and playing of politics 
or policy by some Allied leaders caused 
the legal adviser to the American 
Peace Commission at Versailles in 1919 
to describe the failure to prosecute the 
chief German leader as a game of 
“passing the buck” !°* 

At the end of World War II in 1945 
there were many cynical predictions 
that history would repeat itself. It was 
asserted that again no court would be 
established to bring the criminal vio- 
lators of Hague III and other treaties 
to justice. The American people, how- 
ever, the Congress and the press, and 
the people of Great Britain, of China 
and of other nations, were demanding 
legal prosecutions, Governmental pol- 
icy, moreover, as shown by the Pots- 
dam Declaration of July 26, 1945, 
promised the joint prosecution of “ir- 
responsible militarism” in Japan and 
for establishing peace and international 
law in the Pacific areas.5* 
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In regard to the necessity for courts, 
the nations had permitted the situation 
to develop into an emergency, and the 
armed services were required to meet 
the emergency. Fortunately, the par- 
ticipation by the American Armed 
Services in the war crimes trials in the 
Pacific areas became a direct responsi- 
bility of certain able officials, and espe- 
cially of a Secretary of the Navy and 
of a General of the Army who were 
supremely capable, hard-working, con- 
scientious and uncompromising Amer- 
icans. To these two leaders the crucial 
and immediate responsibility of help- 
ing to provide fair trials for Japanese 
war crimes cases was both a trust and 
a challenge. 

Secretary of the Navy James For- 
restal on January 15, 1945, in an- 
nouncing to the Navy the establishment 
of the national War Crimes office by 
the State, War and Navy Depart- 
ments,”* stated that 


Enemy persons who commit murders, 
atrocities, and other violations of the 
laws of war against members of the 
armed forces of the United States or 
against other Americans 


are to be brought to trial on evidence 
collected, and under “arrangements for 
trial” prepared, by the War Crimes 
office, 

The requirement that “trials be ar- 
ranged” necessarily involved establish- 
ment of trial courts of law. The require- 
ment that the trials be for “violations 
of the laws of war” meant that under 
Navy authority no Japanese would be 
tried for an act not defined and pro- 
hibited specifically as a crime by a 
treaty law or laws, or for an ex post 
facto offense. “The laws of war” of 
course included Hague III of 1907; 
and Hague III clearly imposed on 
Japanese Government leaders the duty 
not to plan and direct surprise attacks 
against the armed forces and people of 
other nations that were parties to that 
treaty agreement. 

The alternative to a treaty court 

tem was a military court system. 
ut who would establish such courts 

the Pacific areas? The questions 
rsisted: Will the war crimes fiasco 

1919 make a repeat performance in 

15? Will courts of law again not be 

tablished to bring to justice the vio- 

ors of Hague III and of other laws 
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Scene at the Tokyo Trials on judgment day just prior to the reading 
of the verdicts. 





for the prevention or control of war? 
A clear, straight answer to these 
questions came in September, 1945. 
The answer came in the Pacific area 
from the General of the Army. 
“T do not propose to pass the buck 
were decisive words in the answer. 
The speaker, tall and thin, in khaki 
summer uniform, was sitting on a worn 


19? 
. 


divan in a large, barracks-like room 
in the Customs Building, Yokohama, 
Japan. The day was September 12, 
1945, ten days after the Japanese had 
signed the instrument of surrender. 
The room was part of the speaker’s ad- 
vance headquarters as Commander-in- 
Chief, United States 
Pacific, and as Supreme Commander 
for the Allied Powers in the Pacific. 
The speaker’s khaki shirt was open at 
the collar. On the collar was a circle 
of five stars. He was speaking slowly 
and in a clear, raised voice; his 
shoulders and his hands, sometimes 
holding his well-known underslung 
pipe, moved in emphatic gestures as he 
spoke. 

The circle of Army and Navy offi- 
cers to whom General MacArthur was 
speaking included the Chief of Staff 
and three other officers of his head- 
quarters staff. There were also four 
officers, two Navy and two Army, who 
were a team from the U.S. War Crimes 


Office at Washington. They had arrived 


Army Forces 
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that day after being at Pearl Harbor, 
at Guam and at Manila, where they had 
likewise executed their orders to “offer 
to Pacific commanders any assistance 
desired in war crimes matters.” 

“T received today”, the General was 
saying, (as I heard and recorded his 
words), “a radiogram from Washing- 
ton which you have seen. It directs me 
to proceed to arrange trials of war 
criminals, . . The Trials must be con- 
ducted in the full light of publicity. 
They must be fair and free from 
vengeance or politics. They must be 
examples to the world of law and jus- 
tice. We shall be criticized but we shall 
strive for the verdict of history.” 

At long last Hague III was going to 
have a court and a hearing. The treaty 
was therefore to be law in the true legal 
sense as defined in an opinion of the 
U. S. Supreme Court (Holmes, J.) as 
follows: 

Law is a statement of the circum- 

stances in which the public force will 

be brought to bear upon men through 
the courts.55 
The “public force” of law, specifically 
Hague III, was going to be “brought 
to bear upon men through the courts.” 
Other treaties and charges and courts 
also were to receive due attention. 
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Life Begins at Forty 

Forty years ago the Executive Committee of the Ameri- 
can Bar Association decided that the organized Bar of the 
country deserved a vehicle of expression that would respond 
to the needs of the profession every month instead of only 
four times a year. So, for four hundred and seventy-nine is- 
sues the American Bar Association Journal has appeared on 
the desks of lawyers. It is not for the editorial board to say 
what our predecessors and we have accomplished. We can 
say only what the editors have tried to do and what we 
hope to do. 

We can begin by a confession that the Journal has never 
been or aspired to be the means by which a Charles A. Dana, 
or a Joseph Pulitzer or an Arthur Brisbane or an equivalent 
of theirs in a professional sphere reveals his brilliant indi- 
vidual ideas. We have been content to hold our peace and 
open our columns to both sides until the Association’s 
policy was determined, and then, like a lawyer who has been 
retained by a client, give all that we had to the side that the 
Association had chosen. Not very exciting, but perhaps 
useful; the ideal of constant attainment of the possible rather 
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than once-in-a-lifetime attainment of the impossible. 


Circumstances have made the Journal into so ma: 
different things that they act as checks and balances towa: 
each other. Perhaps a scholarly address breaking ne: 
ground in some field of the law has been made at a sessivn 
of one of the Association’s Sections. Shall we publish it =» 
that there will be disseminated among the profession these 
ideas which are extending the frontiers of knowledge of the 
law? No, someone will say, the Journal must not be a 
mere house organ parroting the words that are said at its 
meetings. Shall we publish a long article on the progress of 
the movement for the registration of titles to real prop- 
erty? No, says somebody, this is not a law journal, it is the 


Journal of the American Bar Association; we must be 
careful not to crowd out the news of the Association’s activi- 
ties. It may be that articles have been solicited on real 
property law and on professional economics. As a result two 
papers come in. One is by a law teacher who professes to have 
found in his researches instances of conveyances antedating 
the Statute of Uses which take exactly the same form as those 
subsequent to it which had been thought to owe their efficacy 
only to the statute. Another is from a lawyer who, in the 
light of the recent disclosures by the Internal Revenue 
Service of the poverty of a large fraction of our calling, 
advocates a concerted increase in the fees customarily 
charged by lawyers all over the country. We are warned, 
as to the first, that lawyers engaged in a struggle for the 
means of existence will rebel against an Association whose 
publication intrudes into their overworked offices with such 
dry learning and, as to the other, that lawyers with any 
ideals would desert an Association whose organ voiced such 


selfish thoughts. 


Not everywhere, however, have we been confined by 
Association policy and by checks and balances. In the field 
where the maintenance and improvement of the standards 
of education and conduct for our great profession are con- 
cerned, we can labor without let or hindrance. Happily that 
is a field for which the Journal is peculiarly fitted. The 
law school law reviews can devote their pages solely to the 
work of legal scholars, graduate and undergraduate. Our 
esteemed contemporary, The Practical Lawyer, can spend 
all of its energies on developing the skill of our fellow crafts- 
men. None of these publications, though, has, as has the 
Journal, the natural right and awful duty to speak with the 
still small voice of the conscience of the profession. 


Twelve times in each of forty years (except in 1928, 
when the August and September issues were combined) 
the Journal has tried to discharge this high responsibility. 
The experience has convinced the editors of the nobility of 
the American lawyer as he is found in every community !n 
the land. Nevertheless we owe an obligation of custodian- 
ship to the traditional ideals of the profession. These ideals 
are so precious and the speed of the expansion of the fields 
where they must be applied is so great that we are humb! 
in the face of our task. We need and seek a continuan 
of the aid given us by the members of the American Ba: 
Association over the last forty years. 








—_—" 


al 


\y 


\w 


\e 








The Rule of Law 


by O. John Rogge ¢ 


I NscuLPTED IN STONE over the 
portals of the main entrance of the 
Harvard Law School’s Langdell Hall 
are words which Edward Coke in his 
famous Sunday morning conference 
(1608) with James I of England quoted 
himself as saying, attributing them to 
Bracton, NON SUB HOMINE SED SUB DEO 
ET LEGE [not under man but under 
God and the law]. And the idea em- 
bodied in these words—which we ex- 
press variously in such phrases as the 
supremacy of law, the law of the land, 
due process of law, and the rule of 
law; and in the statement, we are a 
government of laws and not of men— 
does have origins which go back to 
Bracton’s time, and even farther. 
Bracton was an English judge and 
writer who died in 1268. 

In 1215 in Magna Charta, King 
John promised his barons at Runny- 
mede: “No freeman shall be taken or 
imprisoned or disseized or exiled or in 
any way destroyed, nor will we go 
upon him, nor send upon him, except 
by the lawful judgment of his peers or 
[per legem terrae] by the law of the 
land.” 
sing John’s successors confirmed 
| reissued Magna Charta, some- 
tenes repeatedly. Bracton in his 
tatus de legibus, the second great 
itise on English law, the main part 
which was probably written between 
0-58, stated that the royal power 
uld be exercised subject to the law.1 


o> 


Mr. Rogge writes of what the “Rule of Law” has come to mean in 
Western nations, citing some of the landmarks in the development of 
the concept. He ends with the thought that the “Rule of Law” may yet 
be applied throughout the world, and that future generations may 
regard the twentieth century as barbaric as we consider the twelfth 


and thirteenth. 
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If the king refused to obey the law 
then possibly the wniversitas regni et 
baronagium might restrain him in the 
king’s court. There is, indeed, a pas- 
sage in Bracton, not found in all the 
manuscripts, but found in Fleta (c. 
1290), which does plainly indicate that 
the courts and barons are the king’s 
masters, who must restrain him if he 
breaks the law.” If the worst came to 
the worst the incorporate realm repre- 
sented by the baronage would judge 
the king in his own court. 

The Year Books, which began in 
1292, contain hints of the same idea 
almost from the start.* In 1338 in the 
reign of Edward III the court granted 
replevin against a deputy collector be- 
cause the warrant pursuant to which 
he had distrained certain cattle had not 
been under seal.4 The next year the 
court told a sheriff that he could not 
justify a refusal to execute a writ of 
outlawry by showing a private letter 
from the king to the effect that he had 
pardoned the offenders.® If the king 
wanted to pardon he had to do so in 
the way prescribed by law. From the 
reign of Henry IV to the reign of 
James I there was a long succession of 
cases in which the courts, in instances 
where the crown as parens patriae at- 
tempted to make the royal power a 
source of revenue or a means of en- 
riching favorites, insisted that it be 
exercised according to law.® The best 
known example is The Case of Monop- 
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olies, Darcy v. Allen,* in which th 
court near the close of Elizabeth I’s 
reign held void a monopoly which she 
granted to one Darcy, a groom of the 
Privy Chamber, for the importation as 
well as the manufacture and sale of 
playing cards. Elizabeth made many 
such grants. Allen was a freeman of 
London and influential Londoners ac- 
tively encouraged him to oppose the 
monopoly, 

Edward III (1327-77), in addition 
to his frequent confirmations of Magna 
Charta, in 1354 further provided “that 
no man of what estate or condition that 
he be, shall be put out of land or tene- 
ment, nor taken, nor imprisoned, nor 
disinherited, nor put to death, without 
being brought in answer [par due 
proces de lei] by due process of law”.8 
Thus the phrase due process of law 
came into being. Coke equated the two: 

. by the law of the land (that is, to 
speak it once for all) by the due 
course, and process of law.”® 

His Sunday morning conference with 
James I arose out of the complaint of 





. F. 5b. 
2: F. 34. See 8 SELDon SocreTy PUBLICATIONS, 
Bracton AND Azo 59, 65, 125 (Maitland ed. 


1895 

> ‘See 5 a 2 a See. 3 Be OO 
(Rolls Series) "(129 3). 

4. Y.B. 12 & 13 Edw. 3 at 23, 54 (Rolls Series) 
(1338). 


5. Y.B. 13 & 14 Edw. 3 at 54, 332-35 (Rolls 
Series) (1339). 

6. See Pound, Tue Sprrtr or THE Common 
Law 69 (1921). 

7. Moore K. B. 671, 72 Eng. Rep. 830, 11 
Coke 84b, 77 Eng. Rep. 1260, Noy 173, 74 Eng. 
a 1131 (1602). 

28 Edw. 3, c. 3 (1354). 

3 5 io *46. See also 2 id.,at *50. His 
reference in y latter place to 37 Edw. 3, c. 8, 
is to 37 Edw. 3, c. 18. 
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Richard Bancroft, Archbishop of Can- 
terbury, about the number of writs of 
prohibition which the court of common 
pleas under Coke as Chief Justice is- 
sued against the court of high commis- 
sion. Coke’s court issued these writs in 
order to confine the jurisdiction of the 
high commission and thus limit the use 
of its inquisitional procedure. On this 
complaint the king assembled the judges 
before him. He took the position that 
he in his own person could decide any 
cause and therefore he could delegate 
it to the high commission. Then ac- 
cording to Coke in his Prohibitions del 
Roy,'® this occurred: “To which it was 
answered by me, in the presence, and 
with the clear consent of all the Judges 
of England, and Barons of the Ex- 
chequer, that the King in his own per- 
son cannot adjudge any case... but 
this ought to be determined and ad- 
judged in some Court of Justice, ac- 
cording to the law and custom of Eng- 
land...then the King said, that he 
thought the law was founded upon 
reason, and that he and others had 
reason, as well as the Judges; to which 
it was answered by me, that true it 
was, that God had endowed His Majesty 
with excellent science, and great en- 
dowments of nature; but his Majesty 
was not learned in the laws of his 
realm of England, and causes which 
concern the life, or inheritance, or 
goods, or fortunes of his subjects, are 
not to be decided by natural reason but 
by the artificial reason and judgment 
of law, which law is an act which re- 
quires long study and experience, be- 
fore that a man can attain to the cog- 
nizance of it: that the law was the 
golden met-wand and measure to try 
the cause of the subjects; and which 
protected his Majesty in safety and 
peace: with which the King was greatly 
offended, and said, that then he should 
be under the law, which was treason to 
affirm, as he said; to which I said that 
Bracton saith, quod Rex non debet esse 
sub homine, sed sub Deo et lege.” 


Coke’s account contains his own 
heavy gloss. James would never have 
perinitted without interruption the long 
speeches which Coke attributed to him- 
self. From Sir Julius Caesar and vari- 
ous contemporary newsletters it appears 
that at some point James broke in and 
told Coke he “spoke foolishly”. James 


himself was the supreme judge and all 
the courts were under him. There was 
nothing to prevent him from sitting on 
the bench and deciding cases himself 
if he chose, but nevertheless he would 
protect the common law. 

“The common law protecteth the 
King”, countered Coke. 

“A traitorous speech!”’’ erupted 
James. “The King protecteth the law 
and not the law the King. The King 
maketh judges and bishops. If the 
judges interpret the law themselves and 
suffer none else to interpret them, they 
may easily make, of the law, shipmen’s 
hose.” Then rising in his chair and 
shaking his fist in Coke’s face he 
tongue-lashed him so heatedly that 
Coke “‘ell flatt on all fower” before the 
king and begged his pardon.'! Robert 
Cecil interceded for Coke and the king 
was finally mollified. 

But if Coke grovelled before James, 
what is even more important than his 
grovelling is the fact that he insisted 
that the king was under the law. 


The Rule of Law 
in the Colonies 

Later in the same century James 
Harrington in his The Commonwealth 
of Oceana, published in 1656 after the 
execution of Charles I and dedicated 
to Oliver Cromwell, insisted on “an 
empire of laws, and not of men”.!? In 
the next century John Adams, who be- 
came our second President, in his The 
Report of a Constitution, or Form of 
Government, for the Commonwealth of 
Massachusetts, proposed: “In the gov- 
ernment of the Commonwealth of Mas- 
sachusetts, the legislative, executive and 
judicial power shall be placed in sep- 
arate departments, to the end that it 
might be a government of laws, and not 
of men.”!® Recently Justice William O. 
Douglas of the United States Supreme 
Court said with emphasis: “This is a 
government of laws, not of men.”14 

When the break between the mother 
country and the American colonies 
finally came, all the colonies save one, 
Rhode Island, following habits of 
thought which had origins going back 
more than five and a half centuries to 
Magna Charta, set forth in written 
form the structures of their govern- 
ments and specified various of the 
rights of the individual as against the 
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state. Rhode Island continued unde: 
its charter of 1663. All the rest in ¢! 

early years of the Revolution drafte: 
constitutions. Nine, Connecticut, Dela 
ware, Maryland, New Hampshire, Ney 
Jersey, North Carolina, Pennsylvania, 
South Carolina and Virginia did so in 
1776, the year of the Declaration of 
Independence; two, Georgia and New 
York, did so the following year; and 
one, Massachusetts, did so in 1780. 
Vermont, which was not one of the 
original thirteen colonies, drafted a 
constitution in 1777. 

Prior to the adoption of the Federal 
Constitution seven states, Maryland, 
Massachusetts, New Hampshire, North 
Carolina, Pennsylvania, Vermont and 
Virginia, either as part of their con- 
stitutions or separately, also drafted 
declarations or bills of rights. In these 
various documents ten states, Connecti- 
cut, Georgia, Maryland, Massachusetts, 
New Hampshire, North Carolina, Penn- 
sylvania, South Carolina, Vermont and 
Virginia, made specific provision for 
bail which would not be excessive; 
Georgia, Massachusetts, New 
Hampshire, New Jersey, North Caro- 
lina, Pennsylvania, South Carolina, 
Vermont and Virginia, for trial by 
jury; eight, Maryland, Massachusetts, 
New Hampshire, New Jersey, North 
Carolina, Pennsylvania, Vermont and 
Virginia, for confrontation and for 
witnesses in one’s favor; an equal 
number, Georgia, Massachusetts, New 
Hampshire, North Carolina, Pennsyl- 
vania, South Carolina, Vermont and 
Virginia, for freedom of speech or of 
the press or both; seven, Maryland, 
Massachusetts, New Hampshire, New 
Jersey, New York, Pennsylvania and 
Vermont, for counsel; a like number, 
Maryland, Massachusetts, New Hamp- 


nine, 





10. 12 Co. Rep. 63, 77 Eng. Rep. 1342 (1608). 

11. Bowen, THE LION AND THE THRONE 304-5 
aaa 27 (Morley ed. 1887) 

a orle , - 

13. 4 mn yy Adams, THE WoRKS OF 
Joun Apams 230 ( ; ’ 

14. Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123, 177 (1951) (concurring 
opinion). In United States v. Mine Workers 

0 U. S. 258 (1947), Justice Frankfurter began 
his concurring opinion with these words: The 
historic phrase ‘a government of laws and not 
of men’ epitomizes the distinguishing characte : 
of our political society. When John Adams pu 
that phrase into the Massachusetts Declaration 
of Ri hts he was not indulging a rhetorica! 
flourish. He was expressing the aim of those 
who, with him, framed the Declaration of In- 
dependence and founded the Republic. Id. a 
307-08. He quoted this in his concurring ons) 
ion in Cooper v. Aaron, 358 U. S. 1, 23 us ) 
arising out of the resistance of Arkansas unc . 
the leadership of Governor Orval E. Faubus to 
desegregation in the public schools as required 
b the ourt’s decision in Brown v. Board 0} 

‘ducation, 347 U. S. 483 (1954). 











shire, North Carolina, Pennsylvania, 
Vermont and Virginia, for formal 
charges, a right of silence, and against 
general warrants; four, Georgia, Mas- 
sachusetts, New Hampshire and North 
for habeas two, 
Pennsylvania and Vermont, for a 
speedy public trial; and one, New 
Hampshire, against double jeopardy. 
Delaware in its charter of 1701 had 
provisions for counsel and witnesses. 


Carolina, corpus; 


Pennsylvania in its constitution of 
1790 provided for the writ of habeas 
corpus. 

With these efforts as part of their 
background the framers of the Federal 
Constitution and the first ten amend- 
ments drafted documents which are as 
enduring and felicitous as any that 
human beings have ever produced. The 
Constitution went into operation in 
789, and the first ten amendments 
two years later. 

The Federal Bill of Rights safe- 
guarded as against federal action vari- 
ous individual rights, The Fifth Amend- 
ment further contained the general 


provision: “ 


...nor shall any person 
... be deprived of life, liberty, or prop- 
erty, without due process of law”. After 
the Civil War the Fourteenth Amend- 
ment, adopted in 1868, extended due 
process protection for the individual to 
state action, The due process clauses 
became the most used parts of the Con- 
stitution. The later of these the Su- 
preme Court applied to safeguard to 
the individual as against the state 
those rights which, in the apt phrasing 
of Justice Benjamin N. Cardozo, “have 
been found to be implicit in the con- 
cept of ordered liberty”.15 


The Rule of Law in the 
Twentieth Century 
(he results of the rule of law with 
us abound on every hand. Rudolph 
Ivanovich Abel, a Russian engaged in 
espionage in this country, had a lawyer 
appointed for him who was successful 
in carrying his client’s case all the way 
to the United States Supreme Court on 
t point that Abel was subjected to 
a unreasonable search and seizure in 
\ lation of the Fourth Amendment.!¢ 
el’s arrest was under an administra- 
’ warrant of the Immigration and 
turalization Service. In the Supreme 
urt his case was not only argued 


once but also scheduled for reargu- 
ment in the fall of 1959.17 

Judith Coplon, an American convict- 
ed in two different federal proceedings, 
one in Washington, D. C., of taking 
defense information, and the other in 
New York City, of attempting to de- 
liver it to a Russian confederate, 
Valentin A. Gubitchev, obtained re- 
versals in both proceedings.'8 In the 
New York case the Court of Appeals 
for the Second Circuit reversed on 
three grounds: (1) her arrest without 
a warrant was illegal and documents 
seized from her at the time were in- 
admissible in evidence; (2) the prose- 
cution did not prove that taps of her 
wires did not lead to any of the evi- 
dence on which she was convicted; and 
(3) the defense was unduly prevented 
from learning whether the information 
which originally led to tapping her 
wires was itself the result of wiretap- 
ping. On the second point the prose- 
cution delivered to the trial judge all 
the information in the F.B.I.’s posses- 
sion about either of the accused. It 
consisted of some 5,000 pages. How- 
ever, the Government refused to let the 
defense see this material on the ground 
that to do so might be dangerous to 
national security. But the Court of 
Appeals in reversing held that this 
course violated the Sixth Amendment, 
which provides for a public trial and 
confrontation. The court through Chief 
Judge Learned Hand reasoned “that 
the prosecution must decide whether 
the public prejudice of allowing the 
crime to go unpunished was greater 
than the disclosure of such ‘state 
secrets’ as might be relevant to the 
defense”.!9 

In the other case the Court of 
Appeals for the District of Columbia 
Circuit held that the tapping of her 
telephone conversations with her law- 
yer deprived her of the effective and 
substantial aid of counsel in violation 
of the due process clause of the Fifth 
Amendment and that provision of the 
Sixth Amendment which guarantees to 
an accused “the Assistance of Counsel 
for his defense”. 

During the pendency of her appeals 
she married one of the lawyers with 
the law firm two of whose members 
represented her on her appeals, and, 
before the proceedings against her had 
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ended, started raising a family. 

In our political cases, the Smith Act 
prosecutions of leaders of the Ameri- 
can Communist Party, of the more 
than 130 individuals who were indict- 
ed and the more than 100 who were 
convicted, only those convicted in the 
first three trials, plus one who aban- 
doned her appeal, a total of but 
twenty-nine, served their prison terms. 
All the rest succeeded in having their 
convictions reversed on appeal on 
various procedural as well as substan- 
tive grounds, or are attempting to do 
so. Nearly all of them have already pre- 
vailed.?° 


15. Palko v. Connecticut, 302 U.S. 319, 325 
(1937). Recently in Bartkus v. Illinois, 359 
U. S. 121, 127 (1959), the Court in an opinion 
by Justice Felix Frankfurter quoted the sen- 
tence from which this language comes, and 
introduced it with the observation: ‘“The state- 
ment by Mr. Justice Cardozo in Palko v. Con- 
necticut ...has ager row | commended itself 
and been frequently cited in later opinions.” 

16. United States v. Abel, 258 F. 2d 485 (2d 
Cir. 1958), cert. granted, 358 U. S. 813 (1958). 

17. Abel v. United States, 359 U. S. 940 (1959). 

18. United States v. Coplon, 185 F. 2d 629 (2d 
Cir. 1950), cert. denied, 342 U. S. 920 (1952); 
Coplon v. United States, 191 F. 2d 749 (D.C. 
Cir. 1951). cert. denied, 342 U. S. 926 (1952). 

19. 185 F. 2d at 638. 

20. See Rogge, THe First AND THE FIFTH 
(1960). The one who withdrew her appeal was 
Mrs. Barbara Hartle from the Seattle conspiracy 
case. Ironically enough, her co-defendants who 
appealed with her had their convictions re- 
versed with a direction to enter a judgement in 
their favor. Huff v. United States, 251 F. 2d 342 
(9th Cir. 1958). 





Vol. 46 983 








The Rule of Law 


A 16-year-old Scot, John Waters, 
claimed that he was beaten by two 
policemen on the night of December 
7, 1957, in the town of Thurso at the 
northernmost tip of Scotland. The 
government of Scotland refused to take 
criminal proceedings against the police- 
men or to order a full inquiry. The 
people complained. Their member of 
Parliament, an Independent Conserva- 
tive, complained. A national clamor 
arose for an investigation. Finally, 
after more than a year of agitation, 
the Prime Minister of Great Britain, 
Harold Macmillan, bowing to pressures 
as old as those that produced Magna 
Charta, announced in the House of 
Commons that a tribunal of inquiry 
would make a full investigation of the 
case, including the question “whether 
the events were properly investigated 
by the police”. Although he took the 
position that as a matter of principle 
a prosecution could not be instituted 
or abandoned as a result of political 
pressure, he went on to concede that 
there were other aspects of the case 
In the 
young Waters sat 


which could not be ignored. 
visitors’ gallery 
watching with his parents. At this point 
Mrs. Waters smiled and patted her 
son’s hand. 

The House of Commons passed a 
motion calling for the establishment of 
the promised tribunal. The next month 
the three-member tribunal opened its 
inquiry in the tribunal room of Inver- 
ness Castle in Scotland. Four groups 
of lawyers, representing the tribunal, 
the Waters family, the two policemen, 
and the county constabulary, ques- 
tioned a long series of witnesses.” ! 

An East German in Great Britain, 
Guenther F. E, Podola, who was sus- 
pected of and subsequently charged 
with the murder of Detective Sgt. Ray- 
mond Purdy, was held incommunicado 
by the police. A group of London busi- 
nessmen, not satisfied that the prison- 
er’s legal rights were adequately pro- 
tected, selected a lawyer for him. The 
lawyer was barred from visiting his 
client. Thereupon demands arose in the 
press and in Parliament for an investi- 
gation of police behavior. 

In the House of Commons, R. T. 
Paget, a Queen’s Counsel and Labour 
Member from Northampton, asked 
R. A. Butler, the Home Secretary, 


whether he would “state what hap- 
pened to Guenther Podola during the 
six hours at Chelsea police station 
which necessitated his removal to a 
hospital on a stretcher, and why his 
lawyer was denied admittance”. 

The Home Secretary replied that the 
prisoner had been charged with mur- 
der and “in the circumstances it would 
not be proper for me to say any 
more”. 

To this Mr. Paget responded: “I am 
not concerned with the charge against 
Podola. with the 
people who beat him unconscious. 
Have charges been preferred against 
them?”22 

Nowhere are the 
tween ourselves 


I am _ concerned 


differences _be- 
and the Russians 
more strikingly demonstrated than in 
the treatment of the people by officials. 
With us, as part of the rule of law, the 
idea has grown that the people are the 
masters, not those who happen to be 
in positions of governmental author- 
ity. As James Madison explained in the 
Third Congress, “If we advert to the 
nature of Republican Government, we 
shall find that the censorial power is 
in the people over the Government, 
and not in the Government over the 
people.””*% 

No better group of illustrations of 
this difference exist than in the treat- 
ment of accused persons, particularly 
political deviants. In criminal cases, 
their political deviants confess; ours do 
not. In our Smith Act trials against 
American Communist Party leaders, 
involving to date over a hundred indi- 
viduals, not a single defendant con- 
fessed: in the Moscow trials of 1936- 
38 all the defendants confessed. 

In England an accused person, or 
one about to be accused, must be ad- 
vised of his right to remain silent.*4 
A case and an anecdote will illustrate 
the English approach. A woman was 
on trial with another for the murder 
of her husband. She had stated at the 
time of her arrest that she had done it 
and that the murder weapon had been 
a mallet. The arresting officer had not 
followed up these statements with any 
question. Defense counsel asked him 
why not, and this colloquy took place: 


Mr. Justice Humphreys: Do you real- 
ly suggest, Mr. O’Connor, if after a 
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woman has said—believe it or no’ 
that she was a party to a crime | 
this, the police officer would be ji 
fied in cross-examining her at all? 

Mr. O’Connor: 1 accept your jor. 
ship’s suggestion at once, and apologise 
for the question.25 


The anecdote is about a British con- 
stable on the witness stand who was 
asked whether it was not true that the 
accused had made a statement. He 
answered: “No: he was beginning to 
do so; but I knew my duty better, 
and I prevented him.” 

Our Federal Supreme Court has 
reached substantially the same result. 
In trials in the federal courts it has 
invalidated confessions whenever they 
have been obtained as a result of per- 
sistent questioning plus a failure to 
take the prisoners before a_ federal 
commissioner or other committing au- 
thority without unnecessary delay. In 
it has 
them whenever there has been a failure 


state court trials invalidated 
to take the prisoners before a commit- 
ting authority within a_ reasonable 
period of time. 

There are two leading cases with 
reference to federal trials. The earlier 
one involved three Tennessee moon- 
shiners by the name of McNabb who 
were charged with the murder of an 
officer of the Federal Alcohol Tax Unit. 
Two of them were questioned for a 
number of hours over a period of two 
days. During this period all three 
gave confessions.‘ 

The later case involved a 19-year-old 
Negro youth named Andrew Mallory 
who was charged with rape in the 
District of Columbia. He was taken 
into custody between two and_ two- 
thirty in the afternoon, subjected to a 
polygraph (lie detector) test beginning 
a little after eight in the evening. and 
was alleged to have confessed by nine- 
thirty.?% 

In both cases the defendants later 
objected to their confessions. In both 





21. N. Y. Trmes, February 17, 1959, page 12 
columns 1-2; February 18, 1959, page 12, column 
4: March 18, 1959, page 2, columns 6-7. a 

22. N. Y. Times, July 21, 1959, page 9538 

lumn 6. 
0°53. ANNALS oF ConcrEss, 3d Cong., 2d Sess 
934 (November 27, 1794). 

24. For a fuller treatment see Rogge, THE 
FIRst AND THE FirtH (1960). oe 

25. TRIAL OF RATTENBURY AND STONER 126-2 
(Jesse ed. 1935) 

26. Forsyth, 

1882). a 
: 27. McNabb v. United States, 318 U. S. 392 
(1943). , 

28. Mallory v. United States, 354 U. S. 449 
(1957). 
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the Supreme Court sustained their ob- 
jections. 

On one fairly recent occasion the 
Supreme Court threw out confessions 
in three different cases from three 
different states, Indiana, Pennsylvania 
and South Carolina.?® It was in one of 
these that Justice Frankfurter described 
the basic difference in approach be- 
tween our accusatorial method in the 
treatment of deviants and the inquisi- 
tional system in use on the mainland 
of Europe, the system which the Com- 
munists intensified and exploited dur- 
ing the past quarter of a century: 
“Ours is the accusatorial as opposed 
to the inquisitional system. Such has 
been the characteristic of Anglo-Amer- 
ican criminal justice since it freed it- 
self from practices borrowed by the 
Star Chamber from the Continent 
whereby an accused was interrogated 
in secret for hours on end... Under 
our system society carries the burden 
of proving its charge against the ac- 
cused not out of his own mouth. It 
must establish its case, not by interro- 
gation of the accused even under judi- 
cial safeguards, but by evidence inde- 
pendently secured through skillful in- 
vestigation.”’3° 

A recent case in which the Supreme 
Court voided a confession involved a 
state court proceeding. The confession 
was that of Vincent Joseph Spano, who 
was under sentence of death in New 
York. He gave his confession after 
eight hours of questioning. Moreover, 
he gave it because a buddy of his, 
who was a fledgling police officer, 
begged him to do so. This officer told 
him that if he did not give the confes- 
sion the officer would be in trouble 
with his superiors. Chief Justice War- 
ren in the Court’s opinion explained 
thai our abhorence to such confessions 
involved “the deep-rooted feeling that 
the police must obey the law while en- 
forcing the law; that in the end life 
an’ liberty can be as much endan- 
gered from illegal methods used to 
convict those thought to be criminals 
as from the actual criminals them- 
ge!veg,°31 

1 recent years an increasing num- 
be of individuals and groups have 
sc ght to foster the growth of the rule 
©’ .aw throughout the world. The sum- 
nv of 1952 witnessed the meeting in 


West Berlin of prominent lawyers from 
different parts of the world to discuss 
reported violations of fundamental in- 
dividual rights in Communist East 
Germany. The participants included a 
number of leading members of the 
American Bar. This meeting resulted 
in the organization of the International 
Commission of Jurists, a non-profit, 
non-political association whose pur- 
pose is the mobilization of the legal 
profession for the protection of human 
rights and the expansion and fulfil- 
ment of the rule of law. 

In 1953 The Association of the Bar 
of the City of New York and the 
American Bar Association both ap- 
pointed special committees to co-operate 
with the International Commission of 
Jurists in attaining its objectives. The 
members of the City Bar Association’s 
special committee also organized the 
American Fund for Free Jurists, Inc., 
a non-profit corporation which sought 
the financial support and co-operation 
of the lawyers of the United States in 
behalf of the International Commis- 
sion. 

Two years later, with the American 
Fund’s help, an International Congress 
of Jurists convened in Athens, Greece. 
This meeting comprised some 150 lead- 
ing lawyers and judges from forty- 
eight countries, including our own. It 
produced what has become known to 
those working for the extension of the 
rule of law as the Act of Athens. This 
Act declares that the state is subject 
to the law and that governments should 
respect the rights of the individual and 
provide effective means for their en- 
forcement. Referring to it Chief Jus- 
tice Warren in an article in Fortune 
magazine wrote: “If by 1980 this writ 
should run through all the nations 
whose lawyers helped frame it, then 
indeed will the great tradition of gov- 
ernment under law be established be- 
yond challenge in our world.”*? 

The International Commission estab- 
lished a new journal, the general theme 
of which was the rule of law. The first 
issue defined this concept as “adher- 
ence to those institutions and proce- 
dures, not always identical, but broadly 
similar, which experience and tradi- 
tion in the different countries of the 
world, often having themselves varying 
political structures and economic back- 
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grounds, have shown to be essential to 
protect the individual from arbitrary 
government and to enable him to enjoy 
the dignity of man.”83 

A second International Congress of 
Jurists under the aegis of the Inter- 
national Commission assembled in New 
Delhi, India, in 1959, This meeting 
consisted of 185 judges, practicing law- 
yers and law teachers from fifty-three 
countries. It resulted in the Declara- 
tion of Delhi, which described the rule 
of law as “a dynamic concept for the 
expansion and fulfilment of which jur- 
ists are primarily responsible and 
which should be employed not only to 
safeguard and advance the civil and 
political rights of the individual in a 
free society, but also to establish social, 
economic, educational and cultural con- 
ditions under which his legitimate 
aspirations and dignity may be real- 
ized”. Jurists in all countries were 
urged to strive for the attainment of 
this goal in their own communities. 


Yet other individuals, groups, and 
assemblages sought to further the 
growth of the rule of law in all coun- 
tries. In the fall of 1955 the Harvard 
Law School held a conference on the 
theme and under the designation, 
Government Under Law. The occasion 
was the bicentennial of the birth of 
Chief Justice John Marshall of the 
United States Supreme Court. In at- 
tendance were eight hundred persons 
of attainment, judges and lawyers as 
well as political scientists, historians, 
philosophers, economists and church- 
men, from various parts of the world. 
The judges included the Chief Justices 
of the United States, Australia and 
South Africa, and the Master of the 
Rolls from England. Dean Erwin N. 
Griswold of the Harvard Law School 
opened the conference with a reference 
to Coke and Bracton’s words in stone 
over the portals of Langdell Hall.*4 

The American Council of Learned 
Societies in Washington, D. C., at its 
annual meeting in 1957, conducted a 
discussion the results of which were 





29. Watts v. Indiana, 338 U. S. 49 (1949); 
Turner v. Pennsylvania, 338 U. S. 62 (1949); 
Harris v. South Carolina, 338 U. S. 68 (1949). 

30. 338 U. S. at 54. 

31. Spano v. New York, 360 U. S. 315, 320-21 
(1959). 

32. Warren, The Law and the Future, 
Fortune, November, 1955, pages 106, 229. 

33. 1 Jour. Int. Commn. Jurists 6 (1957). 
1950) GovERNMENT UnvErR Law 3 (Sutherland ed. 
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published under the title, Government 
Under Law and the Individual. Pro- 
fessor Milton Katz in the opening paper 
quoted, as had Dean Griswold, Coke 
and Bracton’s words. 

The International Association of Le- 
gal Science has held meetings both in 
the West and in the East on the same 
theme. The Association grew out of the 
International Committee for Compara- 
tive Law, which was founded after 
World War II with the assistance of 
UNESCO. In 1957 the Association 
held a meeting at the University of 
Chicago in which one of three colloquia 
was entitled The Rule of Law as Under- 
stood in the West, and another, The 
Rule of Law in Oriental Countries. 
Lawyers and schelars from many for- 
eign countries, including Russia and 
Poland, participated in these colloquia. 
Papers were presented on the rule of 
law in the United States, Great Britain, 
France, West Germany, Italy, Denmark, 
Finland, Norway, Sweden, Mexico, 
Turkey, India, the Arab Middle East, 
Japan and China.*5 

In 1958 the Association sponsored a 
colloquium at Warsaw, Poland, on The 
Concept of Legality in Socialist Coun- 
tries. More than one hundred judges, 
lawyers and legal scholars from some 
twenty-one countries took part. How- 
ever, the Communist presentations un- 
derlined the gap between the East and 
the West on the status of the individual 
as against the state and the supremacy 
of law. One Western participant, Pro- 
fessor Arthur T. von Mehren of the 
Harvard Law School, later wrote: “To 
a free and critical Western mind, the 
socialist conception of legality as ex- 
plained at Warsaw fails to face the is- 
sue ultimately central to any discussion 
of the rule of law; namely, the proper 
balance between the individual and so- 
ciety, between the one who refuses to 
conform and the many who do. The 
Communist analysis asserts, indeed, that 
in their state, the problem of balancing 
the legitimate claims of the individual 
and his society does not even exist. . .”°6 
Nevertheless, it is a gain to know the 
nature and size of the problem. 

Ir. the same year Congress estab- 
lished a nine-member Commission on 


International Rules of Judicial Proce- 
dure to study methods of improving 
international judicial co-operation and 
assistance.?7 


Within the past two years President 
Dwight D. Eisenhower on a number of 
occasions urged the strengthening and 
expansion of the rule of law. Begin- 
ning with 1958 he asked us to observe 
May Day as Law Day. In his procla- 
mation for 1959 he noted that “this 
Nation was conceived by our fore- 
fathers as a nation of free men enjoy- 
ing ordered liberty under law”. On the 
death of Secictary of State John Foster 
Dulles he stated in his tribute: “His 
countrymen and all who believe in jus- 
tice and the rule of law grieve at the 
passing from the earthly scene of one 
of the truly great men of our time.”8§ 


In 1959 Vice President Richard M. 
Nixon in a speech before the Academy 
of Political Science suggested that the 
International Court of Justice at The 
Hague settle all differences of interpre- 
tation of future United States-Soviet 
agreements.*® This suggestion gains 
significance from the fact that almost 
every United States-Soviet agreement 
since World War II has failed wholly 
or in part because we interpreted it one 
way and the Communists another, and 
there was no legal way of resolving 
these differences, 


In the same year the American Bar 
Association’s Committee on World 
Peace Through Law embarked on a 
series of regional meetings in this coun- 
try, to be followed it was hoped by 
similar meetings in other countries, and 
then by an international meeting at 
which a program would be formu- 
lated.4° 


A factor which may aid the current 
efforts to have the rule of law replace 
the rule of force is the annihilating 
character of modern weapons of war. 
The one who first noted this point was 
Dr. Sigmund Freud. In 1932, the year 
before Hitler seized power in Germany, 
he wrote: 


... But it may not be Utopian to hope 
that these two factors, the cultural 
attitude and the justified dread of the 
consequences of a future war, may 
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result in a measurable time in puttin, 
an end to the waging of war.4! 


A little over two decades later Sj 
Winston Churchill in a speech in th 
House of Commons made the comment 
“Indeed I have sometimes the odd 
thought that the annihilating characte: 
of these agencies may bring an utterly 
unforeseeable security to mankind.”+” 
It was a fact that during World War II 
the Nazis refrained from using poison 
gas because of their fear of retaliation 
in kind. 

Increasing numbers of people, in the 
East as well as the West, have been 
coming to recognize that the world 
could never stand another major war. 
All of the heads of state at their sum- 
mit meeting in July, 1955, recognized 
this fact. While Russia’s leaders some- 
times backed away from this recogni- 
tion, they also returned to it. In 1957 
Russian Communist Party boss Nikita 
S. Khrushchev remarked to Mrs. Frank- 
lin D. Roosevelt, “War is unthink- 
able.” 4 

Vice President Nixon on his way 
to Moscow to open the American Ex- 
hibition said in a statement prepared 
for delivery on arrival at Vnukovo air- 
port: “In view of the destructive power 
of modern weapons, we know that if 
there is another war there will be no 
victors, only losers. For the first time 
since the dawn of civilization, we have 
reached the point where we must either 
learn to live together or we will die 
together.” 44 

It may be that several centuries hence 
human beings will regard our times as 
barbaric as we now regard those of the 
Crusades, of the Middle Ages, and of 
Benvenuto Cellini. At least one must 
function in that hope. 
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The Air Force, the Navy and Sonic Boom 


In this discussion of the problems created by the sonic boom resulting 
from the flights of military planes, Mr. Apothaker explains the latest 
doctrine relating to the phenomenon and the applicable statute and 
military regulations established to make payment for damage caused. 


by Louis D. Apothaker ¢ of the Pennsylvania Bar (Philadelphia) 


‘Ths ARTICLE DESCRIBES the 
present state of scientific data concern- 
ing the damage that can, and cannot, 
be caused by a sonic boom and the 
federal statutes and Air Force and 
Navy regulations incident thereto. 


What Is a Sonic Boom? 

A sonic boom is a phenomenon of 
the air created by an object travelling 
through the air at supersonic speed. 
When the pressure waves emanating 
from the object travelling at super- 
sonic speed reach the ear of a person 
within the range of these pressure 
waves, they are heard as an explosion- 
like “boom” sound. When an aircraft 
flies at supersonic speed, it normally 
creates two sonic booms—one of these 
emanating from the pressure waves 
arising at the front of the aircraft and 
the other at the tail. Therefore, a per- 
son within the range of these pressure 
waves would hear an explosion-like 
“boom-boom” sound. Because the pres- 
sure waves bend backward behind the 
aircraft, the sound reaches the listener 
after the aircraft has passed. This latter 
fac!. coupled with the great speed and 
hizh altitude of the aircraft, makes 
Visual observation of the aircraft most 
di ‘cult, 


} hat Damage Can Be 

(used by a Sonic Boom? 
cientific studies have been made, 

a | will continue to be made, to deter- 

' .e the effects of sonic booms. The 


ntific data presently available to 


the Air Force and the Navy indicate 
that, normally, the following can be 
said of a sonic boom: 


1. Window and plate glass may be 
broken. As a result of this glass break- 
age, adjacent property, such as dra- 
peries, can also be damaged. 

2. Light bric-a-brac may be shaken 
from shelves and broken. 

3. Damage to loosely latched doors 
may occur. 

4. If there is extensive glass break- 
age caused by a low-level sonic boom, 
then there is the possibility of the ag- 
gravation of existing plaster cracks 
and damage to defective plaster. 


5. Structural damage, such as dam- 
age to foundations, floors, load-bear- 
ing walls, etc., cannot be caused by a 
sonic boom. 

6. Direct physical injury to an in- 
dividual cannot be caused by a sonic 
boom. 


Sonic Boom Claims Against 
the Air Force or Navy 

Claims against the Air Force or the 
Navy for damage caused by the Air 
Force- or Navy-created sonic booms 
are cognizable under the provisions of 
the Military Claims Act, Title 10, 
United States Code, Section 2733, 
which is implemented by Air Force 
Regulation 112-3, and Navy General 
Claims Regulations,? Appendix 1, 1955 
Naval Supplement to the Manual for 
Courts-Martial, 1951. Under the pro- 
visions of the Military Claims Act a 
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claimant may recover for property 
damage, personal injury or death 
caused by a “noncombat activity” of 
the Army, Navy or Air Force. How- 
ever, if the damage or injury was 
caused wholly or partly by the neg- 
ligence or wrongful act of the claim- 
ant, then there can be no recovery. 
The fact that there is no negligence or 
wrongful act on the part of the services 
does not affect the right to recover. 
The policy of the act is that because 
of the peculiar nature of a “noncom- 
bat activity”, the resulting damage 
should be borne by the United States 
and not the individual on whom the 
loss initially fell. 

Claims for damage allegedly caused 
by a sonic boom are noncombat activ- 
ity claims, and are, therefore, adminis- 
tered under the provisions of the Mili- 
tary Claims Act. If it is established 
that the damage* was caused by an 





1. Air Force Regulation 112-3 is published 
in 17 Fed. Reg. 3322 (April 15, 1952), and in 
32 C.F.R. 836.11-836.24. The change thereto, Air 
Force Regulation 112-3A is in 18 Fed. Reg. 3411 
(June 13, 1953), 32 C.F.R. 836.13. 

2. The Navy General Claims Regulations are 
published in 23 Fed. Reg. 2484 (April 17, 1958), 
and in 32 C.F.R. 750. 

3. Damage, within the meaning of the Mili- 
tary Claims Act, is interpreted to mean actual 
“physical” damage. Claims for compensation 
for alleged ‘‘taking’’ of property (avigation 
easement or depreciation in the value of the 
property) resulting from jet operations in the 
air space over private real property are not 
considered cognizable under the provisions of 
the act. The position of the Department of 
Defense is that the settlement of such claims is 
a matter for the courts to determine. (For a 
judicial determination of such a situation, see 
Highland Park, Inc. v. United States, 161 F. 
Supp. 597 (1958). Presumably this position 
could be extended to include the frequent and 
regular use of air spaces specifically delineated 
for supersonic flight. (One of the principal 
sonic boom “corridors” exists in central Texas.) 
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Air Force- or Navy-created sonic 
boom,‘ the individual would be reim- 
bursed for the amount of his substan- 
tiated damage. Under this statute, 
which provides an administrative rem- 
edy only,® the secretaries of the mili- 
tary departments have the power to 
delegate to any officer authority to 
settle claims not in excess of $1,000. 
Claims in excess of $1,000 but not 
more than $5,000 may be settled by 
The Judge Advocate General of the 
service involved if so delegated by the 
proper Secretary.‘ Claims in excess of 
$5,000, no matter how large an amount, 
may be reported by the Secretary of 
the service involved to Congress for 
payment through a supplemental appro- 
priation. (In the latter situation, under 
some circumstances, partial adminis- 
trative payment in an amount not to 
exceed $5,000 is authorized.) 


The Claimant and the 
Claims Investigation 

When an individual sustains damage 
which he believes was caused by a 
sonic boom, and desires to file a claim 
against the United States for the dam- 
age, he should promptly contact the 
authorities at the nearest military in- 
stallation and inform them of his 
claimed damage and the time of the 
alleged boom. When a complaint is re- 
ceived as to damage allegedly caused 
by a sonic boom, all Air Force, Navy, 
Marine Corps, Air National Guard, 
and civilian aircraft manufacturers 
normally engaged in supersonic flying 
within a reasonable radius from the 
site of the alleged damage are checked 
to determine who, if anyone, caused 
the alleged sonic boom. If it is deter- 
mined that a sonic boom was created 
in the area at the time and place of the 
alleged boom, then further investiga- 
tion is made to determine who con- 
trolled the flight of the causing aircraft, 
the altitude and profile of the flight, 
and other detailed information which 
will indicate the severity and other 
characteristics of the boom. 

The investigation always includes a 
thorough examination of the damaged 
property to determine the amount of 
damage, the type of damage and the 
probable cause thereof. This investi- 
gation is normally made by a team 
composed of a claims officer (who is 


Boom 


quite often a lawyer), a qualified engi- 
neer and a photographer. The engineer 
submits a complete and detailed de- 
scription of the damage and an analy- 
sis of its cause. Photographs are taken 
under the direction of the engineer and 
the claims officer. Also included in the 
report of investigation is other infor- 
mation helpful in the adjudication, 
such as descriptions of unusual weather 
conditions, both prior to and at the 
time of the incident, and a description 
of the relevant topography. 

Complainants are often advised of 
the above-stated Air Force and Navy 
policy as to what types of damage are 
ordinarily expected from sonic booms. 
The purpose of stating this policy is 
to enable the claimants to decide in- 
telligently if they wish to obtain exten- 
sive, and possibly expensive, appraisals 
in view of the likelihood that claims for 
such damage may not be payable. The 
claims officer normally co-ordinates his 
public relations with the Information 
Service Officer and the Flight Opera- 
tions Officer in order to handle the 
complaint equitably, fairly and with 
full understanding of the factors con- 
cerned. 


Sonic Boom Demonstrations 
by the Air Force and Navy 

The Air Force has published a non- 
technical document concerning the 
sonic boom which is sent to members 
of the general public who desire infor- 
mation about the sonic boom. This 
document, entitled the “Sonic Boom 
Information Sheet’”® is composed of 
fifteen questions and answers. Basical- 


ly, this information sheet describes 
what a sonic boom is, what it can and 
cannot do, and how this sonic boom 
affects the Air Force, the aircrafi 
manufacturer and the people of the 
United States. Technical details of the 
experiments conducted, from which the 
information for this document has been 
derived, and the names and qualifica- 
tions of the scientists who conducted 
them are not given. It is felt that these 
details would make the document un- 
duly prolix and serve no useful pur- 
pose. 

In a recent article by Mr. Stratton 
Hammon, there is a discussion of two 
sonic boom demonstrations conducted 
as joint operations of the Air Force 
and Navy. The first of these demon- 
strations discussed was conducted at 
the King Ranch in Texas in 1958. 
Sonic booms were produced at 40,000, 
20,000, 10,000 and 1,000 feet, and di- 
rected toward surveyed shacks which 
had small glass window panes. These 
shacks were erected by a local reserve 
Sea-Bee company at a former Navy 
field on the King Ranch. After the 
sonic booms, these shacks were in- 
spected for damage. The inspection re- 
vealed neither structural damage nor 
glass breakage. It was expected that no 
structural damage would occur, but it 
had been expected that glass breakage 
would occur.!° Mr. Hammon cites the 
headline of a newspaper article of this 
event as “Navy Proves Sonic Boom 
Not So Bad”, and, apparently, he at- 
tempts to show that it is the position 
of the Navy that a sonic boom will not 
break glass. In the same paragraph, 





4. Legislation has been introduced to elimi- 
nate the necessity for identification of the air- 
craft causing the sonic boom. This legislation 
would permit the settlement of claims under 
the provisions of Section 2733 of Title 10, United 
States Code, so that, for a period ending two 
years after the date of its enactment any dam- 
age, loss, injury, or death resulting from glass 
breakage caused by a sonic boom from the non- 
combat operation of an aircraft or guided mis- 
sile, would be presumed to have been caused 
by a military department. Claims arising from 
such sonic boom would be settled and paid by 
the military department designated by the 
Secretary of Defense. This legislation, known 
as the Cannon Bill, was most recently intro- 
duced on February 4, 1959, as H.R. 4058. Inter- 
est in this subject is evidenced by the fact that 
during the same session of Congress as the 
Cannon Bill was reintroduced, two other bills 
have been introduced which are identical in 
text, H.R. 1861 and H.R. 5673. None of these 
bills have been reported out of committee. 

5. The judicial remedy of suing in an appro- 
priate federal court exists under the Federal 
Tort Claims Act, 28 U.S.C. §1346(b). The ad- 
ministrative provisions of the Federal Tort 
Claims Act, 28 U.S.C. §2672, are not deemed 
applicable to sonic boom claims. 
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6. The Secretary of the Air Force has dele- 
gated this power to the commanders of certain 
air materiel areas or equivalent Air Force com- 
mands. The Secretary of the Navy has delegated 
this authority to the commandant of each naval 
district or equivalent naval command. ; 

7. Both the Judge Advocate General, Air 
Force, and the Judge Advocate General, Navy, 
have been delegated this authority by their 
respective Secretaries. 

8. More than a year ago the “Sonic Informa- 
tion Fact Sheet” replaced the “Sonic Boom Fact 
Sheet”. It is, except for a few minor changes, 
identical with its predecessor. 

9. This article appeared in the July, 1959, 
issue of the AMERICAN Bar ASSOCIATION JOURNAL. 
and was entitled, An Old and a New Legal 
Problem: Defining “Explosion” and “Sonic 
Boom”. 45 A.B.A.J. 696. . 

10. Because of atmospheric conditions, wind, 
temperature and other variables, a sonic boom 
caused by aircraft supersonic flight may be 
weaker or stronger than is normally expected 
Not many experiments have been conducted or 
standards established so that it is impossible to 
tell at exactly what height and under what 
climatic conditions a sonic boom will cause 
glass damage. All one can honestly say is that 
it will do so. 











immediately following the discussion 
of the demonstration at the King 
Ranch, Mr. Hammon discusses the Na- 
tional Air Show held at Oklahoma City 
in August-September, 1956, wherein a 
great amount of glass was broken as 
a result of the sonic booms.!! From 
the positioning of the subjects dis- 
cussed, the fact that the dates for these 
demonstrations are not given, and the 
phrasing involved, one is led to assume 
that the Oklahoma City Air Show fol- 
lowed the King Ranch demonst-~*\ yn 


‘ ~ i a © 
and surpris® we Air Force and the 


“avy by resulting in glass damage. 

The fact is that the National Air 
Show at Oklahoma City happened al- 
most two years before, and not after, 
the Navy incident at King Ranch! The 
incident at Oklahoma City occurred in 
August and September, 1956, whereas 
the incident at the King Ranch oc- 
curred on May 26, 1958. On both occa- 
sions the military services concerned 
stated that a sonic boom could cause 
glass damage. 


Is a Sonic Boom an 
“Explosion” ? 

If you have an insurance policy that 
covers the risk of damage caused by 
an “explosion”, but it is not stated in 
the policy whether or not a sonic boom 
is included within its definition of 
explosion, an interesting problem in 


semantics arises. Is a sonic boom an 
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“explosion” ? 

To some chemists an explosion comes 
only when there is a chemical change. 
Under this definition, a dynamite blast 
is an “explosion”. A sonic boom is not 
an “explosion” in this sense. Yet, if 
your house were directly underneath 
one, you would have great difficulty in 
distinguishing the pressure wave from 
a sonic boom that breaks veu; 


dow panes from the ve “_:; 
hes th _~«y Stmudar pres- 


waves of the dynamite blast that 
do the same thing. 


Pee 
me 
Ny ani 


sure * 


In his article. Mr. Hammon wouid 
have the courts interpret the word 
“explosion” as chemists do rather than 
as the laity.!2 The question involves 
more than semantics. Its answer must 
depend on what the parties meant by 
the use of the word “explosion” and 
by what it means in common parlance. 


Fortunately, in the allowance of 
claims for sonic boom damage, the Air 
Force and the Navy do not have to re- 
solve the semantics of the word “explo- 
sion”. Their concern is whether or not 
a sonic boom created by the Air Force 
or the Navy caused damage. If dam- 
age was so caused (and the question 
of causation is determined by the use 
of the best scientific evidence available) 
then a prompt and fair payment will 
be made in the amount of the reason- 
ably substantiated damages. 


The Department of the Air Force 
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and the Department of the Navy, with- 
in the framework of existing law and 
the best scientific information avail- 
able, are continuously endeavoring to 
make a prompt and fair settlement of 
all damage caused by sonic booms, 





11. One of these sonic booms was created at 
an altitude of approximately 200 feet. 

12. Mr. Hammon undertakes to establish that 
a sonic boom is not an “explosion’’. His means 
to arrive at this end is to define ‘‘explosion” as 
to involve a chemical or molecular change. He 
then continues by saying since there is no 
chemical or molecular change when a sonic 
boom is created, a sonic boom is not an “ex- 
plosion”’. The difficult and key step in Mr. 
Hammon’s reasoning is where he defines an 
“explosion” to require a chemical or molecular 
change, since, apparently all authorities agree 
there is no chemical or molecular change when 
a sonic boom occurs. 

In determining the definition of ‘‘explosion” 


Mr. Hammon establishes a two-group break- 
down of authorities. One group of authorities 
is composed of those who state that in order 
to have an “explosion” there must be a chem- 
ical or molecular change; the other group does 
not require there to be a chemical or molecular 
change in order for there to be an explosion. 
Mr. Hammon adopts the position of the first 
group of authorities. The second group of au- 
thorities is in accord with the only cases cited 
by Mr. Hammon on this point. 

These cases, all involving the interpretation 
of insurance policies, state that (although there 
is no chemical or molecular change) there is 
an explosion if there is the bursting of a 
dwelling house radiator by freezing, Bower v. 
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Aetna Insurance Co., 54 F. Supp. 897 (1944); 
or the sudden expulsion of the lid of a tank 
by steam, American Paper Products Co. v. 
Continental Ins. Co., 208 Mo. App. 87, 225 S. W. 
1029 (1920); or a water-hammer occurs which 
causes the rupture of a hydrant, Commercial 
Union Fire Ins. Co. of New York, 197 F. 2d 
455 (1952); or the expulsion of the cap of a 
soda bottle, Crombie & Co. v. Employers’ Fire 
Insurance Co. of Boston, Mass., 250 S. W. 2d 
472 (1952). The actual factual holding in the 
last case noted above was that the sudden 
emission of refrigerating ammonia through a 
valve packing into a storage room was an 
explosion. The statement cited by Mr. Hammon 
concerning the bottle cap expulsion was dictum. 
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The Jurisdiction of International Courts 


and Disputes Between Private Parties 


by Robert B. Ely Ill 


r 

THE “EXTENSION OF the jurisdic- 
tion of international courts . . . to 
disputes between private parties, either 
generally or with specific reference to 
... international business transactions” 
is one of the recommendations of the 
Association’s Special Committee on 
World Peace Through Law. As has 
been argued at greater length in the 
Report of the Section of International 
and Comparative Law for 1953 (pages 
100-103) courts of the above type are 
the prime essentials to bringing about 
the requisite popular belief in the ex- 
istence, independence and practicality 
of international law. 

At present, every civilized nation 
protests its belief in the existence of 
international law. However, they all 
steadfastly deny its independence—and 
hence its practicality—by persisting in 
treating it as “A part of national law”, 
to be interpreted and applied only by 
national courts. 

On the contrary, if that interpreta- 
tion and application were entrusted to 
regularly constituted and constantly 
functioning international courts of the 
type proposed, the three essentials (of 
existence, independence and practical- 
ity) would at once be proved simul- 
taneously. The very -being of such 
courts would prove existence of the law 
they administered. Its independence 
would be shown to the degree—dis- 
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cussed below—to which the proposed 
courts were made subject to, or left 
free of, national review and reversal. 
The practicality of international law 
would be demonstrated by each deci- 
sion of such courts. Its worth would 
depend upon the merit and acceptance 
of their opinions. For better or worse, 
its growth would be certain and steady. 
Few bodies increase more rapidly than 
a corpus juris. 

Against this background we propose 
to discuss the general advantages and 
difficulties of the proposal, and to 
sketch in barest outline the paperwork 
of putting it into operation. 

The principal advantage has been 
mentioned as fully as the length of this 
paper permits. Carrying out the pro- 
posal is a prime requisite to the aim of 
the Special Committee—world peace 
through law. 

There are two principal difficulties. 
The more earthy is the effort and ex- 
pense of setting up the proposed courts 
on even the most limited basis; but 
this can be minimizec, as will be dis- 
cussed. The more idealistic obstacle 
lies in the assumption that establish- 
ment of such courts, no matter how 
limited their jurisdiction, involves 
some surrender of national sovereignty. 

The first difficulty can be minimized, 
as is later shown in the Draft Protocol 
which follows this discussion. The sec- 
ond difficulty disappears completely un- 
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der proper analysis; since the establish- 
ment of courts of the type proposed 
would be a use, not a sacrifice, of the 
sovereign power of treaty making to 
secure, on terms of reciprocity, the 
benefits of impartial international tri- 
bunals accessible to our citizens doing 
business abroad. 


Some Basic Considerations 

With these considerations in mind. 
and assuming the above problems to be 
soluble, how might one set about draft- 
ing an international statute to establish 
such courts? Such a draft, embodying 
the points we next discuss, is set out at 
the end of this paper. Before turning 
to it the reader must have clearly in 
mind that it is illustrative only. Its 
over-all design, patterned on the Stat- 
ute of the International Court of 
Justice, is probably sound. Possible 
variations in its contents are almost 
infinite. The purpose of presenting it is 
not to endorse, or even recommend. 
but merely to stimulate thought in the 
field. 

Had a world-wide consensus of legal 
thinking already been reached, to the 
point of making the United Nations an 
international sovereign (the now Uto- 
pian dream of World Federalists) no 
signatories would be required. The 
U.N. would merely legislate the pro- 
posed courts as “subsidiary judicial 
organs” under the International Court 

















of Justice. That day still lies far beyond 
the keenest present political vision. 
Therefore, having in mind that con- 
sensus is crucial, our most plausible 
signatories are a group—or groups— 
of like-thinking nations. Several ex- 
amples at once come to mind— 
(a) The English-speaking group, the 
United States and the British Common- 
wealth, acting alone or as a subdivi- 
sion of 
(b) The North Atlantic Treaty Organ- 
ization, further divided along lines of 
like thinking, or 
(c) The Organization of American 
States, perhaps divided into three Ju- 
dicial Circuits (a Northern of the 
United States and Canada, a Central 
and a Southern, divided in the tradi- 
tional way). Our Draft Statute uses 
NATO as an example; to illustrate 
how disparate groups may act inde- 
pendently, but along parallel lines, in 
a mixed over-all organization. 


Composition of the Courts, 
Jurisdiction and Procedure 

The number, qualification and meth- 
od of choosing judges, as well as their 
general way of work, would naturally 
depend on their jurisdiction—be it 
trial or appellate, civil or criminal. 
Having in mind the greater publicity 
value resulting from more frequent 
functioning, we have based our illustra- 
tion on a nisi prius bench. Also, non 
obstante Nuremberg, we concede no 
reality to international criminal law 
and have clung to the universally ad- 
mitted field of private civil interna- 
tional law (usually thought of as 
“conflict of laws”). Finally, we have 
had firmly in mind the earthy points 
of economy in effort and expense. 

Thus it is indicated that the bench 
of each proposed court should be con- 
stituted by an interchange of already 
functioning national judges. separately 
appointed by the North Atlantic Treaty 
Organization and commissioned by it 
to go on circuit and sit with domestic 
judges, similarly appointed and com- 
missioned, While on circuit, or while 
acting at home as a member of the 
N.A.1.0. trial court, each judge would 
forg) his national pay (entirely for 
those on circuit, and proportionately to 
eacl: N.A.T.O. trial for those at home), 
but would receive an equivalent 


amount, plus trial expenses, from 
N.A.T.O. Local courtrooms and staff 
would be used at no additional ex- 
pense. However, separate dockets 
would be maintained and separate inter- 
national law reports (N.A.T.O. series) 
would be published. Local rules of 
trial would be followed. Cases tried 
would be those in which it was alleged 
and proved that the right of any party 
was governed by “international law” 
as defined in the Draft Statute. If, on 
voir dire (during which the N.A.T.O. 
judge on circuit would sit) it appeared 
that this allegation was proved, the 
case would continue before the N.A.T.O. 
bench. If the opposite were found, the 
visiting judge would withdraw, and the 
trial would continue before the national 
bench. 

\ppeals are a crucial point since the 
provisions here will define the degree 
of independence (and true internation- 
ality) of the court. The two main 
choices are to have final review either 
by (a) the national Supreme Court or 
(b) the International Court of Justice. 
If the latter is adopted, under the 
present Statute of that Court, provi- 
sions must be made by signatory na- 
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tions for automatic “sponsorship” of 
the cause of any appellant or appellee. 
since the I.C.J. now has jurisdiction 
only of “controversies between states”. 
A third alternative (c) would be to 
have either the national court or the 
1.C.J. take the place of any national 
court of intermediate appeal. In any 
case, if the I.C.J. is to play any role, 
considerations of expense and delay 
to litigants require it to go on circuit 
and to sit locally in the national su- 
preme or intermediate appellate cham- 
bers. Our illustration indicates a pos- 
sible compromise, 


Relations to the 
United Nations 

Members of the United Nations 
have full freedom under the charter to 
establish the proposed courts. It is 
worth considering whether they would 
wish to exercise this freedom as fully 
as possible, (a) by shaving the pro- 
posed courts bear no direct relation to 
the United Nations, or (b) by having 
them established as “subsidiary ju- 
dicial organs”, or (c) by simply show- 
ing the deference of having the Gen- 
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eral Assembly of U.N. recommend the 
proposed courts as an appropriate 
means of “promoting the progressive 
development of international law and 
its codification”. Our specimen draft 
adopts the last alternative. 

With keen awareness of the writer 
that a far too sketchy groundwork has 
been laid, there follows a Draft Statute. 
The results of its operation (amended 
or varied as need be) would be: 

(1) A bare minimal loss of national 
sovereignty ; 

(2) Minimum expense and effort; 

(3) The further education of na- 
tional judges in international law, 
through direct experiences as arbiters 
of it; 

(4) A most effective program of 
“grass roots” public enlightenment as 
to the existence, reality and practicality 
of international law as a means to 
world peace. Louder and louder would 
ring the query “If we citizens can 
settle our disputes across national 
boundries in international courts, why 


should not our governments do so, as 
well?” 


Protocol for Statute 
Establishing 
International Civil Courts 
(Bracketed references are to the Statutes 
of the International Court of Justice) 


Preamble 

We, the peoples of the states signatory 
to the present protocol, being all the 
members of the North Atlantic Treaty 
Organization, believing that the progres- 
sive development of international law 
would be effectively promoted through 
the establishment of permanent interna- 
tional judicial machinery for the enforce- 
ment of the rights and duties of individ- 
uals, associations and other legal entities, 
under international law. have resolved to 
combine our efforts as members of the 
United Nations to assist that organization 
in the accomplishment of that aim. 

Accordingly, our respective Govern- 
ments, through their duly authorized rep- 
resentatives, have executed and have 
agreed to present to the General As- 
sembly of the United Nations for its 
approval the present Statute establishing 
international civil courts. 


STATUTE OF THE INTERNATIONAL 
CIVIL COURTS 
Article 1 
THE INTERNATIONAL CIVIL 
COURTS, hereinafter described for the 
sake of brevity as the Courts, shall be 
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constituted and shall function in accord- 
ance with the provisions of the present 
Statute. 


Chapter I 
Organization of the Courts 


Article 2 


1. Each Court shall be composed of a 
President and Associate Judges chosen 
in the manner hereinafter provided. 

2. The President of each Court shall 
be designated by the Chief Judges of the 
national supreme courts of each District, 
from among the Associate Judges. 

3. The Associate Judges of each Court 
shall be those national trial judges of 
Signatories (chosen from their federal 
judiciary in the case of Signatories hav- 
ing a federal government) designated by 
the Chief Judge of the national supreme 
court of each Signatory, in such number 
as may be found necessary to meet the 
requirements of the Courts of the District 
in question to perform the work pre- 
scribed by this Statute. 

4. All Judges of the Courts shall be 
commissioned by the Secretary General 
of the North Atlantic Treaty Organiza- 
tion in the name of that Organization. 

5. (a) The signatories to the present 
Statute are grouped into the following 
judicial districts, for each of which there 
shall be one Court:— 

The Western District, composed of 
Canada, the United Kingdom of Great 
Britain, and the United States of Amer- 
ica; 

The Northern District, composed of 
Denmark, Iceland and Norway; 


The Central District, composed of 
Belgium, Luxemburg and The Nether- 
lands; 

The Southern District, composed of 
France, Italy, Portugal and Western 
Germany; and 

The Eastern District, 
Greece and Turkey. 

(b) Each Court shall be divided into 
such number of Chambers, sitting at 
such times and places in each District as 
the President Judge of the District may 
determine in order to perform its work 
with the greatest practicable convenience 
to the litigant. 


composed of 


Article 3 
[Incompatible Activities. Adapt I.C.J. 
Art. 16] 


Article 4 
[ Disqualifications. Adapt I.C.J. Arts. 
17 and 24] 


Article 5 
[Dismissals. Adapt I.C.J. Art. 18] 


Article 7 
[Oath of Judges. Adapt I.C.J. 20] 
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Article 8 
The Clerks and other officers of the 
national courts shall serve as officers of 
the Courts, receiving no additional com- 
pensation. However, that part of their 
national pay proportionate to their time 
spent in service of the courts shall be 
reimbursed by the North Atlantic Treaty 
Organization to the Signatory in the ter- 

ritory of which they serve. 


Article 9 
The Seats of each Chamber of the 
Courts shall be the rooms of the national 
court in which it sits. 


Article 10 
[Leaves and Absences. Adapt I.C.J. 
Art. 23] 


Article 11 

A quorum for a session of any Cham- 
ber of the Courts shall consist of a 
President and such number of Associate 
Judges of the nationality of the Signatory 
in which it sits as would constitute a 
session of a trial court of that nationality, 
sitting en banc. 


Article 12 
The Rules of each Chamber shall con- 
form to the rules of the national courts 
(federal, where such courts exist) of the 
Signatory in which that Chamber sits. 


Article 13 

The total compensation of each Judge 
shall be identical with that which he 
would receive for performance of his 
national duties, only; except that each 
Judge shall be reimbursed for the ex- 
penses of his travel in the performance 
of his duties as such. The payment of 
each Judge shall be divided by his nation 
and by the North Atlantic Treaty Or- 
ganization in the proportions borne by 
the times spent in the performance of his 
duties to each. Travel expenses shall be 
paid solely by the Organization. 


Article 14 

The jurisdiction of the Courts shall 
comprise all proceedings arising in the 
national courts of the Signatories in 
which it is alleged and proved that the 
rights and obligations of any party were 
governed by international law as defined 
in Article 15. 


Article 15 

“International law” as used in Article 
14 shall mean 

(a) Any international convention, 
whether general or particular, or 

(b) Any international custom general- 
ly accepted by the Signatories as law, or 

(c) Any legal principle generally rec- 
ognized by the Signatories as being one 
of international law. 
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Article 16 
In the event of a dispute as to whether 
one of the Chambers of the Courts has 
jurisdiction, the matter shall be settled 
by the decision of that Chamber. 


Chapter III 
Article 17 


The official languages for each District 
shall be as the Signatories composing it 
may agree; but all reports of the Courts 
shall be published in the five official 
languages of the United Nations. 


Article 18 

If, in any proceedings in a national 
court (federal, only, where such courts 
exist) it is pleaded by any party that the 
Court of that district has jurisdiction, as 
provided in Article 14, the truth or falsity 
of that pleading shall be determined on 
voir dire by a Chamber of that Court. If 
the pleading be found true, the proceed- 
ings shall be transferred to and con- 
tinued in that Chamber. Otherwise that 
Chamber shall renounce jurisdiction, and 
the proceedings shall continue in the 
national court. The decision in such voir 
dire shall be appealable as provided in 
Article 24. 


Article 19 
Attorneys of the Courts in each Dis- 
trict shall be those members of the 
Bars of the national courts from whose 
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Benches the Judges of that District are 
chosen. 


Article 20 
The hearings in the Courts shall be 
public. 


Article 21 
Minutes and dockets of the Courts 
shall be maintained, at the cost of the 
North Atlantic Treaty Organization, sep- 
arate from those of the national courts 
in the rooms of which they sit. 


Article 22 

Decisions of the Courts shall be in 
writing, signed by the Presidents thereof, 
shall be accompanied by opinions giving 
reasons therefor, and shall be published 
in an International Law Reporter (NATO 
Series) at the expense of that Organiza- 
lion. 


Article 23 
1. Decisions of the Courts shall be en- 
forced in the same manner as are deci- 
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sions of the respective national courts of 
the Signatories in which the proceedings 
arise, except only, that any process issued 
for such enforcement shall be in the 
name of the North Atlantic Treaty Or- 
ganization. 

2. Judgments of the Courts shall be 
given in future or collateral proceedings 
in the national courts of the Signatories 
the same force and effect as a judgment 
of the national court in which the origi- 
nal proceedings arose. 


Article 24 

An appeal from a decision from a 
Court in any District shall be to the 
national supreme court of the nation in 
which the proceeding arose, or to the 
International Court of Justice. a5 the 
Signatories comprising inat District may 
agree. 


Article 25 
In the event that the Signatories in any 
District shall agree to allow appeals to 
the International Court of Justice. such 


agreement shall provide that such appeal 
shall be sponsored by the nation in which 
the original proceedings arose, in order 
that the jurisdiction of the International 
Court of Justice may attach. 


Chapter IV 
Amendments 
Article 26 
This Statute may be amended, either 
to admit as adherents Members of the 
United Nations other than the Signatories 
or in any other respect, only upon the 
consent of all of the nations adherent to 
this Statute at the time of the proncces 
of any such amendmen. and upon the 
approval ef ine General Assembly of the 
United Nations. 


Chapter V 
Ratification and Approval 
Article 27 
This proposed Statute shall become 
effective upon ratification by the constitu- 
tional authorities of the signatories. 
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Under the Law Institute’s Model Penal Code 


Mr. Rubin examines critically many of the features of the American 
Law Institute’s treatment of sentencing and correctional measures in 
the drafts of its Model Penal Code. The A.L.I.’s proposals, he finds are 
unsound and out of harmony with the goal of rehabilitation of the 


offender. 


by Sol Rubin @ Counsel for the National Council on Crime and Delinquency 


For HALF A DOZEN years the 
American Law Institute has been work- 
ing on the drafting of a “Model Penal 
Code”. The project is scheduled for 
completion in two or three years. The 
Code will be issued against the back- 
ground of the great prestige that the 
Institute has earned through the Re- 
statements and its other work in the 
field of civil law. Although an article 
descriptive of the project has appeared 
in the Journal', the Bar generally is 
not aware that the various model code 
drafts have aroused considerable op- 
position among leading people in the 
correctional field as well as among the 
rank and file. 


Most of the project is devoted to 
definitions of crimes and problems of 
responsibility, taking into account the 
vast volume of statute and decision 
law. However, the Institute has also 
undertaken to draft model provisions 
on sentencing and correction as part of 
this project. It is these provisions that 
not only interested the correctional 
field but aroused them. 


At several national and state correc- 
tional conferences the project has been 
a subject of anxious discussion, and 
articles on it have appeared in the 
correctional journals. Unlike the de- 
scriptive article in the Journal, the con- 
ference discussions and the articles in 
the correctional journals have been 
critical, dealing with various aspects of 
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the project as matters of controversy. 
For example, Judge Luther W. Young- 
dahl wrote in this vein on the youth 
treatment phase of the project in Fed- 
eral Probation in March, 1956. Of the 
proposal to reject the youth authority 
idea, Judge Youngdahl wrote, “I find 
all this quite incredible.” He com- 
mented on the fact that youths could 
be sentenced to very long terms, the 
same as any other offenders: “This 
seems to me to be punishment to fit 
the crime at its crudest.” He decried 
the proposal to abolish the non-crimi- 
nal status provided in the New York 
youthful offender law. 


Will C. Turnbladh, former director 
of the National Council on Crime and 
Delinquency, now the Director of the 
Minnesota Department of Corrections, 
writing in Law and Contemporary 
Problems (Summer, 1958), referred to 
the high proportion of sentences today 
that are extremely long. One third of 
commitments to penitentiaries and re- 
formatories are for ten years or over. 
He wrote: “Such terms are inconsistent 
with present correctional knowledge 
and experience. They mislead the pub- 
lic as to the dangerousness of most 
offenders. Montesquieu wrote: ‘As 
freedom advances, the severity of the 
penal law decreases.’ Under the Code 
proposals, commitments would be 
lengthened, through the proposed max- 
imum terms, minimum terms, parole 
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terms, and other provisions. Public 
protection does not require and is not 
best served by a punitive penal code. 
Rather, one providing the framework 
for the fuller development and more 
effective application of correctional 
treatment is a better guarantee of pub- 
lic protection and, in the broader sense, 
of our freedom.” 

Criticism of the American Law In- 
stitute drafts has come from the Na- 
tional Probation and Parole Association 
(whose name was changed in May to 
National Council on Crime and Delin- 
quency) the leading national organiza- 
tion representing the correctional field; 
the Advisory Council of Judges of the 
N.C.C.D., a group of approximately 
fifty judges of federal, state, and local 
appellate and trial courts; the Advisory 
Council on Parole of N.C.C.D., repre- 
senting leading administrators from 
approximately a dozen states; repre- 
sentatives of the youth authorities, who 
initiated a meeting with the American 
Law Institute to express their concern 
about the youth treatment proposals of 
the model penal code; and committees 
of correctional associations. 

Before the Model Penal Code drafts 
are finally adopted it would be well for 
the Bar generally to be alerted to the 
view of many in the correctional field 





1. Herbert Wechsler, The American Lau 
Institute: Some Observations on Its Mode 
Penal Code, 42 A.B.A.J. 321 (April, 1956). 








that much of what has thus far been 
drafted in the project for sentencing 
correctional 
sound. 


and treatment is not 


Terms of Imprisonment 
Starting in 1953 the project has 
produced a series of drafts, each deal- 
ing more or less with a distinct phase. 
Draft No. 2 dealt with sentencing. In 
it the A.L.I. tentatively proposed (and 
later drafts reaffirmed the plan) that 
the great variety of penalties now pro- 
vided for in all states be simplified, 
suggesting uniform penalties for three 
grades of felony—first, second and 
third degree—and other, lesser penal- 
ties for misdemeanors and petty of- 
fenses, these again uniform within 
their own classification. The goal of 
simplification desirable. The 
problem arises, first, in the suggested 
maximum terms. The scale proposed 


seems 


for felonies is as follows: 





Maximum Maximum 
Grade of Term— Term— 
Felony Ordinary Extended 
Ist degree life life 
2d degree 10 years 10 to 20 years 
3ddegree Syears 5to10 years 


Although severe, these terms are not 
very much different from codes in 
some states now. But the Model Code 
plan contains certain features that 
make this scale far more punitive than 
any existing state penal code, First, 
except for the limited control of the 
maximum in extended terms, the max- 
imum is mandatory in every commit- 
ment, a provision existing in few states. 
In forty or more states the judge has 
discretion to fix a maximum less than 
the maximum of the statute. 

The Advisory Council of Judges said 
in a brief submitted to the Council of 
the A.L.I.: “The scale of prison terms 
is too high. We have a mounting num- 
ber of prisoners, and the ratio of 
prisoners to the general population is 
constantly increasing. It has resulted 
in a round of overcrowding and need 
for new institutions, and the trend cer- 
tainly will be continued unless the 
means are found to change the sen- 
tencing picture. We should look for a 
p.ttern of lower rather than higher 
hiiximum terms. Our experience today 
is that we can safely release individuals 
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earlier, particularly if we provide pro- 
fessional help to supervise them on 
parole.” 

The brief pointed out that the fixing 
of the maximum term affects parole 
board attitude and performance: “The 
parole board has a considerable in- 
terest in the maximum term provided. 
It is not sufficient to suggest that if a 
parole board considers a maximum 
term to be excessive, it can discharge 
the individual from parole, thus termi- 
nating the altogether. 
There are several things which such a 
suggestion overlooks. First of all, it is 
not the province of a parole board to 
be the absolute master of the duration 
of a commitment, and it is not helpful 
to give it that complete authority. The 
judge should be equipped with a pre- 
sentence investigation, just as the 
parole board should be equipped with 
a parole study. The judge, like the 
parole board, must exercise his discre- 
with 
treatment. 


commitment 


tion respect to individualized 
If he fails to do so with 
respect to the maximum term, the 
parole board is deprived of the guid- 
ance of the judge’s discretion. 

“Of course the judge’s maximum 
term is not binding on the parole board 
and yet it is not without significance. 
If a parole board is faced with a very 
high maximum term, however it is 
fixed, and whether or not the judge 
exercises discretion, the parole board 
is responsible to the people of the state 
and cannot ignore the length of that 
maximum term. The statistics show 
that the parole board keeps a man in 
the institution and under supervision 
longer if the maximum term imposed 
is longer.” 

The brief pointed out that in the 
face of the existing penal system, two 
things are necessary. The first is that 
the judge must have a discretion to fix 
a maximum term less than the max- 
imum provided under the statute; and 
second, that the scale of punishments 
should be brought down substantially 
below what they are now. 

Perhaps one circumstance might 
make the judge’s control of the max- 
imum situations 
where the maximum term, if auto- 
matically fixed, would nevertheless be 
reasonably limited, perhaps three to 
five years. Some of the youth authority 


term unnecessary: 
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acts, and the New York Youthful Of- 
fender law, so provide; and the Ad- 
visory Council of Judges endorses such 
plans, as we point out below. But 
where maximum terms are as lengthy 
as they are under the codes in most 
states and certainly under the A.L.I. 
code, the realities of correctional treat- 
ment, the sheer economics of correc- 
tional costs, and fairness to sentenced 
individuals call for a judge-controlled 
maximum, 


What of the third column in the 
table above, the provision for “ex- 
tended terms”? The code proposes 
these increased penalties for a wide 
variety of cases—for repeated offend- 
ers, loosely defined “professional” of- 
fenders, and others. The A.C.J. pointed 
out that the classification of defendants 
who could thus receive extended terms 
was so broad that in fact a very large 
percentage of defendants being sen- 
tenced could be subject to them, more 
than under existing definitions of ha- 
bitual offenders, since in some cases an 
individual could be sentenced to an 
extended term without a previous con- 
viction. 

“Parole terms”, an invention of the 
code, would substantially increase the 
time served by prisoners, and would 
have other detrimental effects. We de- 
fer discussion of this, for the moment; 
to consider the minimum terms pro- 
vided for by the code, and the effect of 
minimum terms on duration of sen- 
tences and rational correctional op- 
erations. 


Minimum Terms 
The A.L.I. provision regarding mini- 
mum terms is as follows: 


Minimum Minimum 
Grade of Term— Term— 
Felony Ordinary Extended 





not less than 
5 nor more 
than 10 
years 

not less than 
1 nor more 
than 5 years 

not less than 
1 nor more 
than 3 years 


lst degree not less than 
1 nor more 
than 10 
years 

2d degree not less than 
1 nor more 
than 3 years 

3d degree not less than 
1 nor more 
than 2 years 


Briefs submitted by the Advisory 
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Council of Judges and the Advisory 
Council on Parole said, “One of the 
truly destructive elements in sentencing 
is the existence of minimum terms 
which (at the discretion of the sen- 
tencing judge) may be inordinately 
high. It must be remembered that a 
high minimum term limits parole flexi- 
bility and the entire correctional proc- 
ess. Parole boards need power to re- 
lease when they see fit according to the 
adjustment of the individual. Many 
correctional administrators recognize 
the feasibility of a short, intensive 
correctional program. 


“One of the laudable goals of the 
Institute plan in the present draft is to 
encourage (indeed, the present plan 
would mandate) the broad use of 
parole. However, parole as a rehabili- 
tative process achieves only a fraction 
of its value if it is granted so late that 
the individual released has already suf- 
fered the deterioration resulting from 
an unduly lengthy prison commitment. 
We would consider it most desirable 
that minimum terms be held as low as 
possible, and in fact there should be 
no minimum, . . 


“...We must ... disapprove mini- 
mum terms which may regularly be as 
much as three and five years. In cer- 
tain individual cases it may be neces- 
sary to retain an individual in the 
institution for this number of years, or 
more. However, duration of confine- 
ment should not be governed by the 
minimum term fixed by the judge, but 
rather by the parole board, It must be 
stressed that we are here referring to 
minimum terms fixed by the sentence. 
Although we prefer no minimum, if 
first degree felony is limited to one or 
two crimes, there would be no objec- 
tion to allowing a judge to fix a mini- 
mum term of perhaps between one and 
five years. For second degree felons, a 
minimum of not more than one year 
would be acceptable. For third degree 
felons there should be no minimum 
whatever.” 


Parole Term 

We come to an original feature of 
the model code proposal, the invention 
of the “parole term”. The prison terms 
we have been talking about thus far 
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are unlike prison terms in existence 
anywhere else. As high as we have said 
the terms are, they are higher still 
under the A.L.I. code, because they are 
terms of actual imprisonment only, and 
to them are added another term, a 
parole term. And since a parole term 
may become a term of imprisonment 
(in case of a violation, whether for a 
new crime or not) the offender, every 
offender, faces two terms, two consecu- 
tive terms, instead of one. 

Under the A.L.I. model penal code 
plan when a man is released from 
prison, either on expiration of his sen- 
tence or by action of the parole board, 
he then starts serving another term, the 
parole term. The minimum parole term 
would be at least one year or one-half 
of the period of time that the offender 
actually served in the institution, 
whichever was longer; the maximum 
parole term would be ten years or twice 
the period of time actually served in 
the institution, whichever was shorter. 
Thus, under the law everywhere today, 
a commitment of ten years may repre- 
sent five years in the institution and 
five years on parole. But under the 
code proposal, a ten-year term of which 
the offender served five years would 
actually be a term of five years plus 
(if he was released after five years) a 
possible maximum term of ten years on 
parole, or a total of fifteen years. In 
fact, it would be possible for the so- 
called ten-year term to become a term 
of ten years in an institution plus a 
term of ten years on parole, or a total 
of twenty years for a term which was 
designated as only ten years. 


This feature of the Model Penal Code 
sentencing plan would not only greatly 
lengthen prison and parole terms; it 
would also adversely affect the parole- 
granting process. The plan might well 
create a predisposition on the part of 
parole boards to defer release and dis- 
charge. A prisoner who might be eligi- 
ble and suitable for release after a year 
or two in prison, and who might have 
two, three or more years remaining on 
his prison term, might be held back 
from parole for two or three years, so 
that the parole term would be longer. 
If parole is to succeed, it will succeed 
usually in two or three years. The ex- 
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perience is, in fact, that the first six 
months are the crucial period, Cali- 
fornia is demonstrating that earlier re- 
leases are at least as successful as those 
that are delayed. But the code plan 
would—by this “parole term” device— 
delay parole releases, and increase 
parole periods for many. It is hard to 
see anything but an increase in parole 
failures as another product. 

And how much arithmetic is in- 
volved in this code! The symmetry it 
seeks—not too difficult to attain in an- 
other fashion—is here secured at the 
cost of a mechanization of correction. 
Mr. Turnbladh said, “The Code pro- 
posal would . . . foster a mechanical 
approach to administration. All too of- 
ten, parole boards, like prisoners, be- 
come more concerned with arithmetic 
than with attitudes, more solicitous 
about calculating the term than pre- 
paring for release at the most bene- 
ficial time.” Under the Code plan, this 
tendency would be enormously 
creased. 
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Youthful Offenders 

Before the Model Penal Code proj- 
ect, the only other effort of the A.L.I. 
in the correctional field was the Model 
Youth Correction Authority Act, pub- 
lished in 1940. This is generally con- 
sidered by almost every interested or- 
ganization except the American Law 
Institute itself a successful project. It 
stimulated the legislatures in ten or 
twelve states to give special attention 
to statutory provisions for correctional 
treatment of youthful offenders, and it 
is generally agreed that by and large 
under these statutes the quality of the 
institutions and other correctional serv- 
ices has improved. 

As pointed out above, the correc- 
tional field became particularly aroused 
when Draft No. 3 of the Model Penal 
Code was published in 1955. This draft 
dealt with the youthful offender and 
proposed, in brief, to repudiate the 
Model Youth Correction Authority 
Act. Many administrators, particularly 
those'in charge of youth authorities or 
similar activities, were deeply con- 
cerned, as it was obvious that such 
repudiation might well affect the con- 
tinued support of the youth programs 
by the legislatures. 

The result of this concern was that 
N.C.C.D, requested a meeting between 
the youth authority representatives and 
the representatives of the American 
Law Institute. A group of the leading 
spokesmen for the youth authorities 
around the country came to New York 
for the meeting. The subject was pur- 
sued on other occasions and through 
the submission of briefs, principally by 
the N.C.C.D. Advisory Council of 
Judges, 

None of the persons opposing the 
A.L.I. proposal—the youth authority 
people, the Advisory Council of Judges, 
and those who spoke to similar effect 
at the annual A.L.I. meetings—were 
able to sway the A.L.I. from its stand 
on the youth authorities. Draft No. 7 
does what Draft No. 3 proposed—it 
rejvcts the youth authority plan. It 
de: ‘ares that an offender sixteen years 
of age or over but less than twenty- 
two years of age shall be committed 
to the custody of the Division of Young 
Adult Correction of the Department 
of Correction, one of a large number 
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of divisions, with little promise of 
enjoying the identity and autonomy of 
the youth authorities. It would not 
have—as the youth authorities do have 
—-separate institutional facilities for 
youthful offenders, including central 
reception and diagnosis; and responsi- 
bility for standard setting and assist- 
ance to localities in other correctional 
services, including probation, 

The plan would also set up a Young 
Adult Division of the Board of Parole. 
Although such a plan has some re- 
alistic meaning for a board like the 
United States Board of Parole—which 
has eight members, three of whom 
serve as a youth correction division— 
for most boards this is not feasible. 
Few boards have more than three full- 
time members. A youth division of the 
board would, therefore, consist of the 
same members as the adult parole 
board. It should, however, rather be a 
separate board of three members or 
more, depending on the volume of 
work, and it should be empowered to 
grant a parole at any time, as is true 
of all the existing youth authorities. 

Under Draft No. 7 a youth could be 
sentenced to the same terms as any 
other offender. Nor did the A.L.I. 
adopt (as the Advisory Council of 
Judges urged it to) the successful 
Youthful Offender procedure utilized 
in New York, under which, on a dis- 
cretionary basis, a youth may be sen- 
tenced under a noncriminal adjudica- 
tion. As Mr. Turnbladh said in his 
article, “All too often, we encounter 
the tragic experience of youthful of- 
fenders, many of whom are convicted 
of crimes which are the results of 
youthful impulse and not representa- 
tive of a criminal pattern, youth who 
are headed for successful careers or 
respectable lives, whose future oppor- 
tunities for professional work or satis- 
factory employment are grievously im- 
paired, to their own detriment and to 
that of the community, by the existence 
of the criminal conviction which in- 
exorably follows them. This effect can 
be mitigated and the community, at 
the same time, can be amply protected 
by the provision that the disposition 
shall be deemed noncriminal, so that 
the youth may accurately say that he 
has not been convicted of a crime. Ex- 
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punging the record later on comes too 
late.” 


Other Problems 


The foregoing are the main features 
of the code drafts that are disturbing 
to the correctional field, the Advisory 
Council of Judges and others. Other 
proposals also have been criticized. 
For many years the correctional field 
has had a progressive model probation 
act to draw upon, the Standard Pro- 
bation and Parole Act (published in 
1955, and an earlier model act of 
1940, both published by the National 
Council on Crime and Delinquency). 
The A.L.I. draft of a probation act in- 
jected a new, long list of statutory 
criteria conditioning the judge’s power 
to use probation. We conducted a ques- 
tionnaire survey among the criminal 
courts of the country, and the results 
were clear—most judges feared that a 
statute drafted on the A.L.I. model 
would deter the use of probation. We 
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reporters, we discussed it in a brief, 
our respective staffs corresponded on 
it, and we are led to believe that this 
draft section will be revised. 

But the parole draft has similar 
criteria, which, incidentally, were pre- 
sented by the A.L.I. staff at the 1956 
National Parole Conference and not 
adopted there. We have no reason to 
believe that this section is to be 
changed. The Code proposal declares 
that when the parole board deliberates 
it shall order the release of a prisoner 
unless any one of four specified cri- 
teria exists. Boards of parole use many 
criteria and guides in arriving at their 
decisions, but the variety of situations 
and kinds of offenders are such that 
no simple guides, such as are here 
proposed, are likely to be adequate. 
Furthermore, these criteria might be 
interpreted as creating a right to pa- 
role, inviting countless writs by pris- 
oners whose paroles have been denied. 

The Code draft would grant to a 
prisoner the right to consult with his 
own legal counsel in preparing for a 
hearing before the parole board, The 
provision was later amended to give 
the prisoner the right to be represented 
by counsel at the hearing. The Stand- 
ard Probation and Parole Act provides 
that “the Board shall not be required 
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to hear oral statements or arguments 
by attorneys or other persons not con- 
nected with the correctional system”, 
and this position is endorsed by most 
of the correctional and parole adminis- 
trators in the country. Under the A.L.I. 
plan the conditions of parole would be 
limited to those spelled out in the 
statute, suggesting an undesirable ri- 
gidity. Under the Standard Probation 
and Parole Act no specific conditions 
are recited in the statute. 

Draft No. 5, published in 1956, in- 
cluded not only the parole material but 
proposed sections on organization of a 
department of correction. The draft 
proposed a department of correction 
under a director of correction, the de- 
partment consisting of ten divisions— 
treatment services, custodial services, 
young adult correction, fiscal control, 
prison industries, research and train- 
ing, parole, probation, commission of 
correction and community services, 
and board of parole—all division heads 
serving at the pleasure of the director, 
it required that ia esch institution in 
the department there be a warden and 
two associate wardens, one for treat- 
ment and one for custody. Several of 
these provisions seem questionable: for 
example, the wide use of divisional 
heads not under civil service. The or- 
ganization of the department is too big 
and too rigid and certainly does not 
appear to be a satisfactory pattern for 
the majority of states. 

As important as anything else is the 
impact of the code on the use of com- 
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munity treatment (probation, sus- 
pended sentence, fines) as compared 
with institutional treatment. When 
terms of imprisonment generally are 
inordinately long, the relatively short 
term of imprisonment is used for per- 
sons who, in a less punitive system, 
would receive community treatment. 
In other words, the over-all impact of 
the A.L.I. sentencing plan would deter 
community treatment and would en- 
courage commitments. 


A Choice 

Unless a surprising change of direc- 
tion occurs, the Model Penal Code will 
not differ from the drafts that have al- 
ready appeared, The correctional field, 
which enthusiastically received the 
A.L.I. Model Youth Correction Au- 
thority Act, is producing its own model 
statutes covering the same ground as 
the sentencing and correctional pro- 
visions of the model code. In addition 
to the Standard Probation and Parole 
Act, the National Council on Crime 
DeEnquen¢y and the Amscvican 
Correctional Association are drafting 
(through a national committee) a 
Standard Act for State Correctional 
Services. The Advisory Council of 
Judges of the N.C.C.D. is at work on a 
model sentencing act, including sec- 
tions on sentencing of youthful of- 
fenders. The N.C.C.D. has also pub- 
lished the Standard Juvenile Court Act 
(the sixth edition in 1959), and the 
Standard Family Court Act. 

If the American Law Institute and 
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the correctional field presented similar 
positions, supporting each other before 
the legislatures, the outlook would be 
a hopeful one for improved penological 
systems in this country. In the absence 
of such a situation the legislatures will 
be faced with choices in many phases 
of this work. Although regrettable, per- 
haps this is not a totally unhealthy 
prospect either. With the model code 
on the scene—again, provided it is 
published in about the same form as 
its drafts indicate—we shall have a 
body of proposals epitomizing or ex- 
aggerating (in the opinion of this 
writer, and many others) much that is 
undesirable in existing law, things we 
have been trying to correct with only 
limited success, Perhaps the most use- 
ful thing that will be accomplished by 
publication of the model code is that it 
will set forth clearly one of the two 
distinct philosophies of correction be- 
tween which the legislatures will have 
to choose. Perhaps it will be easier 
for the legislatures to make a sound 
choice when they must act es arbiters 
between two outside proposals, and 
perhaps the prospect for change will 
be an improved one as against that of 
a single attitude of reformers attempt- 
ing to change what already exists. For 
our part, we hope and expect that the 
correctional field will invest a great 
deal of energy in advocacy of the ideas 
it supports. For the 
seems clear that this effort will at the 
same time involve opposition to the 
A.L.I. model penal code. 
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Prize Essay: 


Reducing Congestion in ‘Trial Courts 


by Sidney Schulman 


Tue REMEDIES for delay and con- 
gestion so far suggested either seem 
inadequate to the task,! or to require 
such departures from our traditional 
concepts of liability and jury trial as 
to be at present unpalatable. 

Tagged as the main villains in the 
piece are the motor vehicle cases and 
the jury triah system. Removal of 
motor vehicle litigation from the courts 
by the creation of compensation tribu- 
nals, somewhat similar to workmen’s 
compensation boards, has been long 
sugeested.* There are those who would 
still adhere to the judicial process but 
would substitute the doctrine of liabil- 
ity without fault, leaving only for ad- 
judication by the court the question of 
daiages. The initial burden of adjudi- 
Cation would be shifted to masters.® 

Others propose the complete elimina- 
tion or substantial qualification of the 
right to jury trial in civil cases as a 


This is the winning essay in the 1960 Ross Prize Essay Contest con- 
ducted each year under the auspices of the American Bar Association. 
The annual contest, which was made possible by the testamentary gift 
of the late Judge Erskine M. Ross, of California, is open to members of 
the Association upon a subject chosen by the Board of Governors. 
This year the subject was ““What New and Improved Methods of Ad- 
ministrative Supervision Would Aid in Reducing Delay and Congestion 
in Trial Courts?” The judges of the contest (traditionally a practicing 
lawyer, a judge and a teacher of law) for this year were Judge Alex- 
ander Holtzoff, of the United Siates District Court for the District of 
Columbia, John Eckler, former President of the Columbus Bar Associa- 
tion (Ohio) and Chairman of the Association’s Special Committee on 
Court Congestion, and Professor Harry A. Kalven, of the University 


of Chicago Law School. 


@ of the Pennsylvania Bar (Philadelphia) 


time-consuming anachronism unsuited 
to the motor age.* 

The above alternatives may be closer 
than we think unless the judicial system 
demonstrates it possesses the ability to 
cope with the present crisis. 

The “infant profession” of court ad- 
ministration has been thus far unequal 
to the task, 

Perhaps we expect too much from 
our court administrators. They are not 
policy makers but as their name im- 


plies only administrators. They work at 
present within a framework of tradi- 
tional habit patterns of both Bench and 
Bar which limits their scope and use- 
fulness. Their present or proposed du- 
ties, except to assist in the temporary 
transfer and assignment of judges, bear 
little direct relation to any supervisory 
systems designed to combat delay.® 
Improvisation is therefore in order, for 
unless court administration can rise to 
the challenge, the result may very well 





1. Ten Cures for Court Congestion. Special 
Committee on Court Congestion, American Bar 
Association, August, 1959. The suggested rem- 
edies are pretrial, availability of counsel, jury 
waivers, improved judicial performance, trans- 
fer of cases to lower courts, calendar and trial 
aids, disposition of cases by quasi-judicial per- 
sonnel, better judicial statistics, court adminis- 
tration and court reorganization. 


2. Report of the Committee To Study Com- 
pensation for Automobile Accidents, Columbia 
Univ. Council for Research in the Social Sci- 
ences (1932). An alternative proposal to the 
compensation plan is a lay court system of one 
judge, one layman, and one doctor or other 
expert. Samuel Hofstader, Alternative Proposal 
to the Compensation Plan, 42 Cornett Law Q. 
959 (1956). 


3. Green, Tue Trarric Victmm. Northwestern 
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University Press, page 87 (1958). Pain and suf- 
fering would not be an element of damages. 

4. David Peck, Do Juries Delay Justice? 11 
F.R.D. 455 (1956). In England in the Queen’s 
Bench Division, jury trials have been virtually 
eliminated. In cases of fraud, libel and slander 
and malicious prosecution, false imprisonment, 
seduction, breach of promise to marry, the 
parties are by statute entitled to jury trial but 
even in these cases the court may refuse jury 
where in its opinion the issues cannot con- 
veniently be determined by a jury in cases re- 
quiring prolonged examination of documents or 
accounts, or scientific investigation. In all other 
cases it lies within the discretion of the court 
or judge to order trial with or without jury. 
§13 Halsbury’s Stats. of England (2d Ed. 1949), 
page 387. 

5. See, Court ADMINISTRATION Stupies. In- 
stitute of Judicial Administration (1955, 1959). 
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be to discredit its usefulness as one of 
the bright new tools of judicial admin- 
istration. 

It would be regrettable if the future 
of court administration was sacrificed 
upon the present altar of discontent. It 
would be equally tragic if a “mechanis- 
tic” approach to the problem of delay 
and congestion reduced the trial judge 
to a “judicial man hour” statistic, de- 
stroying his dignity and so institution- 
alized our courts as to drain them of 
their most precious content—the judge 
as the catalyst of justice. 

To avoid these results we need to 
re-orient our thinking as to the role of 
the courts and the functions of admin- 
istrative supervision in meeting the 
problem of delay. 

We start with certain basic known 
facts. We know that the great bulk of 
causes of action, ranging from 60 to 
80 per cent, never reach the courts but 
are adjusted by the process of indi- 
.vidual negotiation. Undoubtedly delay 
and congestion in the trial courts are 
always a factor in the decision to forgo 
the processes of the law. The dismal 
hypothesis has been voiced that over- 
coming delay may to some extent be 
self-defeating. If our trial lists are 
brought to current status perhaps the 
trial of matters now reaching negoti- 
ated settlement may be encouraged. 
There are no empirical data to support 
If valid, 


however, it merely enlarges the dimen- 


or to disprove the point.‘ 


sion of the problem. It cannot be per- 
mitted to immobilize us. 

We also know that the great bulk of 
causes of action instituted in the courts 
are destined for settlement. The esti- 
mates range as high as 95 per cent.’ So 
marked is this trend that the main 
function of the courts has been de- 
scribed as providing a forum for hag- 
gling under judicial auspices.” The 
crucial factor in the problem of delay 
is the point at which they are settled. 

We know that, although motor ve- 
hicle cases constitute a large percentage 
of cases instituted and an even larger 
percentage of the trial list, almost 80 
per cent in some jurisdictions,'” they 
offer no greater difficulty to negotiated 
settlement than other: cases. The legal 
questions of liability, of contributory 
negligence and contribution between 
joint tort feasors have become in most 
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cases bargaining factors as to settle- 
ment amount rather than issues to be 
tried.11 


Imminence of Trial 
Is the Moment of Truth 

Imminence of trial is, to mix meta- 
phors, the “moment of truth” in which 
the factors of risk and gain are bal- 
anced. Administrative supervision to 
save judicial time must help bring these 
factors into settlement perspective at as 
early a stage as possible. 

We know that although imminence 
of trial is a decisive factor in inducing 
settlement, judicial intervention at even 
earlier stages of the proceedings in the 
form of pretrial or settlement confer- 
ence is also an important catalyst in 
the settlement process. We know from 
the few experiments already conducted 
that the provision of a forum in any 
form, such as the Pennsylvania Arbi- 
tration Panels or the Massachusetts 
Commissioner System, are important 
factors in inducing agreement, and 
that the ratio of settlements before 
these groups follow almost the same 
ratio as judge administered interven- 
tion.!? 

We know that the great bulk of the 
cases including negligence matters re- 
sult in modest settlements or verdicts 
and that the “big” case is the excep- 
tion.!* Our treatment however of cases 
of different monetary values is the tra- 
ditional method of shifting the burden 
by creating new “inferior” courts of 
limited monetary jurisdiction. Only in 
the “small claims” court with jurisdic- 
tion usually not in excess of $100 have 
we been willing to depart from tradi- 
tional concepts of formal ful!-dress pro- 
cedure. It is our belief that a substan- 
tial number of small cases could be 
settled by early administrative super- 
vision and conference relieving the 
judges for the all-important trial cata- 
lyst settlement function. 





The administrative supervisory proc- 
esses of the courts are not however yet 
geared to the recognition of the above 
facts. All cases are treated exactly the 
same. All types of cases, regardless of 
amount or their possibilities of settle- 
ment, are set upon the same trial track 
by the trial list order, interrupted only 
by pretrial or its offshoot, the concilia- 
tion conference. It is almost as if the 
pace of the Broadway Limited is to be 
set by the milk train ahead of it. 

Nor is our present administrative 
system geared to supervision of: the 
case from its inception so as to prevent 
delay or conserve judicial time in inter- 
locutory proceedings. The attorneys 
initially set their own pace by accom- 
modating the time limits provided by 
rule for pleadings, motions, arguments, 
etc., to their mutual convenience. Not 
until the trial list order is filed does 
the administrative process exercise any 
supervision over the subsequent steps 
such as pretrial conference, preliminary 
call and assighment.’ It is exactly at 
this point that the pressures upon the 
existing calendar systems are so great 
that existing supervisory processes are 
inadequate, 

Our civil trial lists are not geared to 
the realities of the situation. They are 
usually divided into categories of jury 
and non-jury. In some jurisdictions, as 
in New York, the contract or assumpsit 
actions are separately listed, so that 
their progress will not be impeded by 
the mass of motor vehicle negligence 
actions. The non-jury list with its faster 
rate of disposition is urged as a spur 
to the waiver of jury trial. 

Functionally, the cases should have 
long before going on the trial list been 
separated by administrative supervision 
into categories based on an evaluation 
of the real intention of the parties as 
to trial or settlement possibilities. 
There are “nuisance cases” never in- 
tended to be tried, yet they clutter up 
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the list. At the other extreme is a small 
hard core of cases in which negotiation 
is futile and which must be tried. In 
between is the great bulk of cases 
where the parties merely use each step 
of the litigation, the trial list and even 
the courtroom itself as a tactical step 
for increasing the pressure for “top 
dollar” (defendant’s view of plaintiff's 
tactics) or “fair compensation” (de- 
fendant’s euphemism, according to 
plaintiff, for “low dollar”). It is these 
tactics that destroy the “solidity” of 
the trial lists, cause breakdowns and 
wreck havoc with calendaring. 

In this struggle for tactical advan- 
tage we will not attempt to apportion 
blame between “plaintiff's” and “de- 
fendant’s” lawyers. There is undoubt- 
edly fault on both sides. The real blame 
is on a system of administrative super- 
vision which fails to control the course 
of the litigation. There is however one 
tactic perhaps more wasteful of judi- 
cial niaripower than any other, namely, 
the practice of postponing settlement 
until the courtroom is reached, and in 
some instances until after the court 
and the defendant have had a “look” 
at plaintiff’s case. A recent survey dis- 
closed that in New York City, 14 per 
cent of the cases occupying 31 per cent 
of the court’s time were settled during 
trial.'4 Administrative supervision must 
be geared to reducing this load on trial 
court time. 

Our administrative supervision of 
cases however bears no relationship to 
the fundamental fact that the mass 
volume of litigation has given a new 
settlement and bargaining forum con- 
cept to the role of the court. The bur- 
den of the new settlement role of the 
courts is placed entirely upon the 
judges who are often ill equipped for 
the part and in some cases even abhor- 
ring it as demeaning of the judicial 


status. 


Fee Schedules 
Are Unrealistic 

Our fee schedules are likewise lack- 
ing in reality as to the new function of 
the courts. The fee schedules of the 
courts bear no relationship whatsoever 
to the use which the litigant desires to 
m:ke of the court or to the cost of the 
“conciliation” services rendered. They 
d. not distinguish between the party 


who files captious objections, who re- 
fuses to co-operate in discovery, who 
ties up the motion and argument lists 
wasting judge time and the parties who 
reach the issue and trial list stage 
swiftly and by co-operative endeavor. 
They do not distinguish between the 
litigant who voluntarily settles at an 
early stage of the proceeding without 
court intervention and the litigant who 
demands the continuous intervention 
of the court even to the time of trial 
simply as a means of forcing or ob- 
structing settlement. We are not sug- 
gesting that we abandon our tradition- 
al concept that no litigant should be 
deprived of easy access to the courts, 
nor that the losing litigant be charged 
with burdensome costs, including coun- 
sel fees, as under the English system, 
a factor which has undoubtedly dis- 
couraged litigation. 

A new concept of “contingent” costs, 
chargeable against parties failing to 
co-operate in good faith at earlier 
stages of the proceedings, might be 
considered as a means of motion and 
trial list control and conservation of 
judicial time. Under such a concept, 
access to the courts would not be de- 
nied by the imposition of large fees. 
For the case designated from its incep- 
tion as one required to be tried and 
actually tried no additional costs would 
be taxed for the traditional use of the 
courts as a trial forum. But for use 
or abuse of the judicial system as an 
instrument of negotiation or of delay, 
a charge reasonably related to the serv- 
ices furnished and the benefits achieved, 
might place a premium upon earlier 
negotiation instead of waiting until 
listing for trial. The details of this 
technique as a settlement device are 
discussed later. 

We do not view the matter of costs 
merely from their deterrent effect on 
delay. Even convinced as we are that 
this is so it would be difficult to estab- 
lish the validity of the premise. Critics 
may point to the analogy of awarding 
of interest from the date of the acci- 
dent. Urged as a deterrent to delay, it 
has apparently had little effect in the 
few states where the practice. exists.!° 
Different considerations however exist 
in the question of costs which would 
make the analogy inapplicable. 

Costs more realistically related to 
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the amount of administrative super- 
vision required to reach either the goal 
of settlement or trial would not only 
have a beneficial effect upon trial list 
management but also help defray the 
increased administrative cos:s entailed 
by the closer supervision we propose. 


A Plan for 
Administrative Supervision 
Under the methods of administrative 
supervision we propose, civil cases will 
be supervised from their inception. 
The case will control the pace of the 
attorneys and not the attorneys the 
pace of the case. The purpose of the 
supervision will be to provide a sub- 
stitute for early judicial intervention, 
relieve the judge of wasteful and un- 
necessary demands upon his time, pro- 
vide a continuous forum for settlement 
and free the court for actual trial 
which is the ultimate weapon against 
delay. We exclude of course the vast 
number of actions such as tax liens, 
municipal claim liens, revival of judg- 





14. Zeisel, et al., op. cit., page 39, Table 13. 
15. Zeisel, et al., op. cit. Interest as a deter- 
rent. 
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ment actions and others where perfec- 
tion or extension of lien is the ob- 
jective and no immediate trial is con- 
templated. The vast number of cases in 
metropolitan courts may make it neces- 
sary in the beginning to postpone 
supervision for a period of sixty to 
ninety days to allow for the issue stage 
to be voluntarily reached, without in- 
terlocutory proceedings. 


We envisage in the near future in 
the larger metropolitan courts elec- 
tronic control mechanisms giving an 
instant picture of the case load, and 
acting as a control device over the 
status of the individual case. That this 
is not conjectural daydreaming is dem- 
onstrated by the recent extension of 
electronic devices in the preparation of 
jury panel lists which have reduced 
processing time from six days to six 
hours. !6 

Early administrative supervision 
would conserve much judicial time 
which is today wasted in interlocutory 
proceedings. Requiring attorneys for 
the parties to sit down together in 
administratively supervised conference 
and delineate their claims and defenses 
would weed out preliminarily many 
cases which now clutter the list. In 
the jurisdictions still adhering to fact 
pleadings, time consuming and dilatory 
jockeying might be avoided altogether 
by the framing of issues, and the com- 
pulsory exchange of discovery infor- 
mation. Interlocutory proceedings, es- 
pecially in discovery matters, today 
take more and more of the court’s time. 
Statements of policy as to discoverable 
matters adopted by multiple judge 
courts to prevent forum shopping, en- 
forced by administrative conferences, 
would do much to free the judges for 
other duties. !* 

Pretrial is held at too late a stage in 
the proceedings to affect interlocutory 
proceedings over matters of trivia 
which are often used for no more than 
delay. The English master system with 
its order for directions has been sug- 
gested as a solution and would un- 
doubtedly serve a valuable purpose.'® 
The differences in our judicial systems, 
particularly our emphasis on discovery, 
would of course require adaption of 
the English master system to the need 
of each particular jurisdiction. The 
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administrative supervision we propose 
would bring a different approach to the 
treatment of preliminary matters. No 
interlocutory matter could be presented 
to the court without the filing of a 
“good faith certificate” that the matter 
was insoluble of practical solution by 
the parties themselves and required the 
intervention of the court. “Bad faith” 
applications would be discouraged by 
imposition of costs. It may be argued 
that the number of bad faith applica- 
tions may be so small as to render neg- 
ligible any conservation of the court’s 
time. But the mere requirement of 
good faith certificates with a statement 
that the parties have discussed the 
matters will undoubtedly help resolve 
without court intervention thousands 
of matters now routinely placed upon 
the lists simply because in large metro- 
politan centers many lawyers do not 
know each other, and consequently 
deal at arm’s length, or even worse, 
knowing each other, deal at arm’s 
length for that very reason. In prac- 
tice, however, it is not unusual to find 
lawyers with large “plaintiffs’” or 
“defendants’” practice who deal con- 
stantly with each other, amicably dis- 
posing of interlocutory matters, even 
upon such touchy matters as discovery, 
promptly and without court interven- 
tion. From this viewpoint, the concen- 
tration of negligence practice in the 
hands of a comparatively few practi- 
tioners has beneficial effects, both in 
the interlocutory stage and the settle- 
ment stage. 


Concentration of Cases Is 
Not Major Factor in Delay 
The evidence thus far found does not 
support the claim that concentration of 
cases is a major factor in delay. Prag- 
matic experience indicates otherwise. 
The real answer is more realistic sched- 
uling, taking into account the factor of 
concentration. Closer administrative 





supervision of the proceedings and trial 
lists would achieve this and it is being 
done in some jurisdictions. Where the 
interlocutory matters and settlement 
consultations are heard by adminisira- 
tive aides, scheduling of these matters 
to adjust to the concentration of case 
factor is much easier. Where the judges 
conduct the proceedings, lawyers must 
accommodate themselves to the judge’s 
time schedule. Administrative assist- 
ants can more easily adjust their sched- 
ules to the exigencies of the situation. 

To those lawyers who lack these con- 
tacts, the administrative supervision of 
interlocutory proceedings will provide 
a stimulus for voluntary disposition. 

Recognizing the psychological factors 
involved, the administrator’s office will 
provide a neutral meeting ground for 
discussion under the supervision of a 
trained administrative assistant who 
will be available for consultation, 
evaluation and suggested solution. 

To those attorneys who refuse to 
accept this new concept of adversary 
proceedings and still pursue the “sport- 
ing theory of justice”, sanctions may 
be necessary to obtain their adherence 
to the new responsibilities of the legal 
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profession. Imposition of sanctions 
upon the attorney himself as well as 
the client is being imposed by some 
courts for failure to co-operate in pre- 
trial or other devices to reduce trial 
time.!9 

The recruiting of this new type of 
administrative staff will involve no 
difficulty in metropolitan courts. There 
is a wealth of experience available in 
the large metropolitan centers, where 
the problems of delay are the most 
urgent. Lawyers with an active back- 
ground of trial and settlement negoti- 
ation, desiring to slow the pace of 
their activity because of advancing 
years or physical limitations, could be 
pressed into service. Younger men of 
experience may see in it a new career 





16. Electronics Cuts Bergen Court Job. Sun- 
day New York Times News Section, August 24, 
1958. “Choice and listing of jury panels once a 
six week job done in 6 hours.” 

17. Zavette, Use of Masters in Aid of Courts, 
22 F.R.D. 283; Greenbaum The English Master 
System; 30 N.Y.S. Bar Bul. 121 (1958); Lurie, 
Massachusetts Auditor System Clears Congested 
Courts, 42 Journ. Am. Jup. Soc. 124 (1958). 

18. In 1956 the U. S. District Court for the 
Eastern District of Pennsylvania approved sev- 
enty so-called “uniform” interrogatories pre- 
pared by a committee of the Philadelphia Bar 
Association, which all the judges in the absence 
of unusual circumstances would require to be 
answered. It is estimated that interlocutory 
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objections have been reduced by more than 
half. 

19. The U. S. District Court for the Eastern 
District of Pennsylvania recently adopted the 
following standing order regarding sanctions in 
pretrial procedures: ‘‘For failure to appear at a 
pretrial conference or to participate therein. or 
to prepare therefore, the court, in its discretion. 
may make such order with respect to the im- 
position of fines, costs and counsel fees, as Is 
just and proper; with respect to the continued 
prosecution of the cause (complaint, cross- 
claim or counterclaim), a dismissal may be 
entered, or as to defense, the preclusion of a! 
or any part thereof, as is likewise just and 
proper.” 
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if appropriate compensation and pres- 
tige could be arranged. Possibly some 
job description nomenclature which 
might enhance the status of the office 
would make it more attractive. 

These administrative aides to the 
court would, in routing interlocutory 
matters to the court for disposition, 
approve the good faith certificate. 
Their failure to approve however would 
offer no impediment to consideration 
by the court, but would place upon the 
moving party the burden of persuading 
the court that its intervention was 
necessary and that costs should not be 
imposed. 


Evaluation Conference 
a Prerequisite to Trial Listing 

After the preliminary stages of the 
litigation have been disposed of, or 
even at the inception of the case, if the 
parties desire, there will be an evalu- 
ation conference under administrative 
auspices. It will be a compulsory pre- 
requisite to trial listing. Its purpose 
will be to determine which road the 
parties intend to pursue, negotiation 
or trial, and to offer assistance to reso- 
lution of the issues. The requirement 
that the parties must choose jury or 
non-jury at the inception of the case 
will be abandoned. The road to negoti- 
ated settlement or ultimate trial will 
not be via a pre-selected jury or non- 
jury route interrupted by pretrial but 
through a new route called the “Super- 
vised Negotiation Route”, under the 
direction of administrative aides and 
trained evaluators. The choice of jury 
or non-jury will be made at the end of 
the line. 

The evaluators may not necessarily 
be lawyers, There are clerks of the 
various courts who have had a lifetime 
of experience in evaluating jury psy- 
chology whose appraisal of possible 
verdicts is eagerly sought by the Bar. 
There will be panels of experts to 
whom the administrative aides may 
turn when technical questions are pre- 
sented, 

The idea of trained evaluation will 
not be objectionable in the great bulk 
of negligence cases. Most of the de- 
ferants are insured and the insurance 
Calriers are concerned not so much 
with individual cases as they are with 
the ratio of losses to premiums and 


with the ratio of the cost of claims 
processing to total claims. Evaluation 
of cases is part of their standard pro- 
cedure, and an objective evaluation 
may be of assistance in adjusting 
claims settlement policies of both sides 
to the realities of the situation. No 
claim is made that evaluation is an 
exact science, The vicissitudes of trial 
offer imponderables that often upset 
the most valid prediction. 

Negotiated settlement through ad- 
ministrative supervision should achieve 
the same ratio of results as judge- 
administered negotiation, provided that 
the end of the line is trial without un- 
due delay. 

If we can free the judges from the 
crushing burden of interlocutory mo- 
tions, pretrial and conciliation confer- 
ence, the amount of released time will 
provide more trial time, thus closing 
the gap between listing and trial and 
adding the final spur to settlement. 

The crux of the proposal is whether 
administrative aides without the power 
and prestige of a judge can be the 
catalysts for settlement. The recent 
limited experiments in voluntary con- 
ciliation panels manned by lawyers 
offers promise that they can, especially 
if there are sanctions in the way of 
costs and fines for non-co-operation. 

What are the sanctions proposed? 
Access to the court will not be denied. 
Those who refuse to accept the ad- 
ministrative valuation of their case are 
free to litigate the ultimate issues. 
However the trial list order will be 
accompanied by certification of the 
final settlement offers of the plaintiff 
and the defendant. If the verdict or 
final compromise settlement reached in 
the courtroom bears no_ reasonable 
relation to the parties’ own figures, 
substantial costs for the use of the 
court’s time will be imposed. Thus, if 
a plaintiff whose stated rock bottom 
figure is $7,500 as against defendant’s 
$3,500 final offer, obtains a verdict of 
$10,000, costs would be imposed upon 
the defendant. The costs will be sub- 
stantial, being related to the actual cost 
of the judicial system incurred in 
reaching the result. They would not 
however be punitive. Nor would minor 
variations between verdict and offers 
impose costs. 


Where both the plaintiff and defend- 
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ant have substantial variations between 
their offers and ultimate verdicts or 
final compromise settlement reached in 
the courtroom, costs will be appor- 
tioned between them, Thus if plain- 
tiffs final rock bottom figure is $10,000 
as against defendant’s $5,000 final 
offer, and the verdict is $7,500, costs 
would be shared, perhaps on a ratio 
of verdict to offers. 

What if, as sometimes happens, the 
plaintiff in the above illustration by 
some adverse quirk, although offered 
$5,000, receives nothing at the jury’s 
hands, and no new trial can be ob- 
tained? Special problems are here pre- 
sented because of the absence of a 
fund to be charged. In_ negligence 
matters, usually handled upon a con- 
tingent fee basis, the plaintiff's attorney 
as a practical matter will have lost his 
costs advanced. In the absence of a 
fund from which costs can be deducted, 
should they be personally imposed upon 
the plaintiff? It might be argued the 
plaintiff has already been “punished” 
enough. What if the rejection has been 
upon the attorney’s insistence? Should 
his contingent interest in the fee sub- 
ject him to personal liability? Logical- 
ly, the parties who chose the risk should 
bear the costs. The defendants are 
made personally liable for costs, why 
not the plaintiffs? But considerations 
of policy may make it advisable, at 
least initially, to restrict the imposition 
of costs to the fund created by verdict 
or settlement. 


Certified Settlements 
Not Always Possible 

There will also be problems as to 
whether this new concept of costs 
should be extended to all cases or only 
money damage cases. Obviously equity 
matters, land title actions, and many 
other types of actions do not lend 
themselves to certification of settlement 
figures. Actions involving libel and 
slander, fraud and other matters where 
vindication may be the primary con- 
sideration might also be exempted. The 
court might itself certify other cate- 
gories. However these actions should 
undergo administrative supervision be- 
fore certification for trial, 

In the money damage cases special 
provision might be made for certifica- 
tion of trial upon liability issues only 
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if the parties agree to the damages to 
follow favorable verdict. None other 
than the usual costs involved in trials 
of this nature would be imposed. Ex- 
perimentation indicates that consider- 
able trial time would be saved by this 
device.” 

The mechanics of the assessment of 
costs, the cases to be included, the 
determination of minimum and maxi- 
mum amounts, the possible establish- 
ment of graduated scales related to the 
amounts involved, and the ratio of 
apportionment are details which can 
easily be worked out once the principle 
is accepted. 

The question remains whether the 
same principle of costs be applied to 
negotiated settlements after the case is 
listed for trial but before assignment 
to the courtroom. It is conceivable that 
unless costs are imposed the parties 
will not really certify their last offers 
and will use the trial list for further 
bargaining. 

However, the idea of certification of 
offers, the sanction of costs and the 
manner of assessment are such radical 
innovations that the parties should not 
be deprived, without further experi- 
mentation, of bargaining at the trial 
list stage, with the proviso, however, 
that once the case is actually on a 
ready list awaiting actual room assign- 
ment, costs will be imposed. In this 
situation the inconvenience suffered by 
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other litigants and the breakdown of 
the lists must be considered. 


What if the parties attempt to balk 
the entire procedure by refusing to 
certify their best offers? The solutions 
are obvious. There will be no need to 
substitute valuations by the administra- 
tive aides. This would be an undesir- 
able substitution of administrative fiat 
for the parties’ own judgment. All that 
needs to be done if the defendant re- 
fuses to certify is to deal with the situ- 
ation on a zero offer basis. The results 
are obvious. If the plaintiff refuses to 
certify, a wide variety of sanctions are 
available. Denial of trial listing unless 
it comes within one of the exceptions 
is the obvious one. Others can be 
tailored for the occasion. 


Compliance should not be difficult 
to obtain, and for the small minority 
who will seek by every stratagem to 
defeat any invasion of traditional pat- 
terns, the authority of the court can 
be invoked to bear personally on the 
offenders. 


In summary, the administrative pro- 
cedures we propose are based on the 
provision of an administratively super- 
vised forum, outside the courtroom or 
judge’s chambers, but within the judi- 
cial system, where the preliminary 
maneuvering, bickering and negotia- 
tion can take place. There is no sub- 
stitute for face-to-face discussion prop- 
erly supervised as the best means of 
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expediting both the proceedings and 
possible settlement. There will be no 
transfer of the judicial power to com- 
missioners, masters or auditors, The 
aides will be an administrative arm of 
the court separating the wheat from 
the chaff. Judicial intervention will al- 
ways be available but on a good faith 
basis with sanctions for unreasonable 
impositions upon the court’s time. The 
judges will be relieved of the demean- 
ing role of claims adjusters, with their 
talents utilized for adjudication, thus 
increasing available trial time and 
closing the gap between issue and trial. 
Exposure to the trial list will probably 
remain the great final spur to settle- 
ment, but closing the gap between issue 
and trial will speed up the pace of 
amicable disposition. The requirement 
of certification of good faith final 
offers, with the sanction of costs, will 
reduce the time-wasting use of the trial 
list and the courtroom as the final bar- 
gaining forum. The most priceless in- 
gredient in the formula is the responsi- 
bility of the Bar. We believe that they 
are not beyond redemption. If this 
belief be old we can only say in the 
words of Ecclesiastes “Is there any 
thing whereof it may be said, See, this 
is new? it hath been already of old 
time, which was before us.” 





20. Judge Alexander Holtzoff has experi- 
mented favorably with split verdicts trying 
liability issues first. PrRocrEEpDINGS OF ATTORNEY 
GENERAL’S CONFERENCE ON CONGESTION AND DE- 
LAY, 1956, page 33. 
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‘Tee CONSTITUTION OF LIBERTY. 
By F. A, Hayek. Chicago: University 
of Chicago Press, 1960. $7.50. Pages 
411 and 125 pages of notes. 


This book will be of absorbing in- 
terest to any citizen concerned about 
the continued vitality of our political 
institutions. But it is a must for every 
lawyer who is interested in obtaining 
a deeper insight into such concepts as: 
“The Origin of the Rule of Law”; 
“Coercion and the State”; and “Eco- 
nomic Policy and the Rule of Law”. 
These are some of the chapter head- 
ings. 

F. A. Hayek, originally an econ- 
omist and a member of the well-known 
Austrian school, is now Professor of 
Social and Moral Science in the Com- 
mittee on Social Thought of the Uni- 
versity of Chicago. He writes this book 
as a political philosopher and particu- 
larly as a defender of the political 
philosophy on which the government 
of the United States was founded. 

The introduction points out that in 
the present war of ideologies, the West 
is at a great disadvantage because of 
the lack of firm beliefs. “The mood of 
its intellectual leaders has long been 
characterized by disillusionment with 
its principles, disparagement of its 
achievements, and exclusive concern 
with the creation of ‘better worlds’.” 

The author proposes to cure this 
malaise of modernism by a good dose 
of basic principles. He says, “If old 
truths are to retain their hold on men’s 
minds, they must be restated in the 
language and concepts of successive 
generations”, and he proceeds to make 
a very clear and comprehensive restate- 
ment of the principles upon which a 
free society is based. 


Freedom Under Law 
In analyzing the Constitution of 
Liberty, Hayek starts out by defining 
the “freedom” or “liberty” with which 


he is concerned. He points -out that 
these words have been abused and 
distorted until a modern writer could 
truthfully say “the word liberty means 
nothing until it is given a specific 
content, and with a little massage it 
will take any content you like”, 


The liberty discussed in this book is 
“that condition of men in which coer- 
cion of some by others is reduced as 
much as is possible in society”. The 
book is devoted to a study of how that 
social principle developed, its impor- 
tance, and how it is being undermined 
from all directions in recent years. 

In discussing perverted uses of the 
word liberty, reference is made to the 
use of it to describe the physical “abil- 
ity to do what I want”, or, as has been 
claimed, “liberty is power, effective 
power to do specific things”. Hayek 
says that this confused use of liberty 
“was deliberately fostered as part of 
the socialist argument”, and since it 
leads to the identification of liberty 
with wealth, “makes it possible to ex- 
ploit all the appeal which the word 
‘liberty’ carries in the support for a 
demand for the redistribution of 
wealth”. 

In the course of a careful historical 
analysis, the conclusion is reached that 
the best philosophy of “freedom” de- 
veloped by trial and error under the 
“British tradition”, and was expressed 
in writing by David Hume, John 
Locke and others. This tradition, at 
its best, held that the individual has 
certain rights which cannot be taken 
away by any human authority, whether 
it be a king or a parliament. The 
classic statement of these rights, re- 
iterated by the American revolution- 
ists, was “life, liberty and property”. 

But “in England, after the complete 
victory of Parliament, the concept that 
no power should be arbitrary and that 
all power should be limited by higher 
law tended to be forgotten”. The 
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American Revolution was largely di- 
rected against this assumption of un- 
limited power by Parliament, and “the 
initiative in the further development 
of the ideal of free government passed 
to the Americans”. 


A chapter is then devoted to “The 
American Contribution, Constitutional- 
ism”, which develops the thesis that 
“The constitution was thus conceived 
of as a protection of the people against 
all arbitrary action, on the part of the 
legislative as well as the other branches 
of government.” This chapter ends 
with the statement, “We shall presently 
see how on the European Continent in 
the early nineteenth century the liberal 
movement, inspired by the American 
example, came to regard as its prin- 
ciple aim the establishment of consti- 
tutionalism and the rule of law.” 


Totalitarian Democracy 

The historical analysis shows that 
just when the ideal of “freedom under 
law” came into full bloom in Great 
Britain and ripened into the American 
Constitution, a rival theory of freedom 
or democracy grew up in France which 
Hayek calls the “French tradition”. 
This tradition was based on the at- 
tempt by French writers to theorize 
and rationalize about British institu- 
tions. The result was “social or totali- 
tarian democracy”, based on the un- 
limited power of the majority. 

Considerable space is devoted to an 
analysis of this “totalitarian democ- 
racy” because the author ascribes to 
its influence the many breaches that 
have been made in our American insti- 
tutions intended to make secure “free- 
dom under law”. He states that “the 
French tradition, with its flattering 
assumptions about the unlimited pow- 
ers of human reason...has progres- 
sively gained influence, while the less 
articulate and less explicit tradition of 
English freedom has been on the de- 
cline”. 

He shows how this theory of “social 
democracy” has been used in this 
country to permit the majority to co- 
erce the minority. He makes it clear 
that a dictatorship by a majority can 
be just as inimical to “freedom under 
law” as dictatorship by a clique or an 
individual. 
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Hayek could well have applied his 
analysis to the many attempts in recent 
times to set up paper “democracies” in 
countries where there is no tradition 
of “freedom under law’, or no recog- 
nition of the fact that the minority 
has certain rights which the majority 
should agree not to violate. 


Economic Policy and the Rule of Law 

A chapter under this heading points 
out that, “The classical argument for 
freedom in economic affairs rests on 
the tacit postulate that the rule of law 
should govern policy in this as in all 
other spheres.” The point is clearly 
made that the exponents of “demo- 
cratic totalitarianism” misrepresented 
this postulate of the classical econo- 
mists and set up “laissez faire” as a 
straw man they could easily destroy. 

“Why, then, has there been such 
persistent pressure to do away with 
those limitations upon government 
that were erected for the protection of 
individual liberty? ...The answer is 
that during the last few generations cer- 
tain new aims of policy have emerged 
which cannot be achieved within the 
limits of the rule of law.” If a govern- 
ment is to indulge in “planning” or to 
“enforce distributive or ‘social’ jus- 
tice”, it must use coercive power be- 
yond that permitted by “freedom un- 
der law”. 

Hayek sees clearly that “freedom 
from coercion” cannot be carried to 
the absolute, and he is much more 
liberal in permitting government ac- 
tion in economic matters than many 
of those who favor restriction of gov- 
ernment action. But he would limit 
government action by the general prin- 
ciples of “freedom under law”, as he 
explains them. And he demonstrates 
quite clearly how our government has 
violated these principles in the follow- 
ing specific areas: 

Income tax. He explains fully the 
Marxist doctrine that a steeply pro- 
gressive income tax is an effective de- 
vice for use in a distributive state and 
shows how it is contrary to freedom 
under law. He proposes in its place 
proportional taxation, which would 
take approximately the same propor- 
tion of all incomes. 

Labor unions. “It cannot be stressed 
enough that the coercion which unions 
have been permitted to exercise con- 


trary to all principles of freedom under 
the law is primarily the coercion of 
fellow workers... The public has cer- 
tainly not yet become aware that the 
existing legal position is fundamentally 
wrong and that the whole basis of our 
free society is gravely threatened by 
the powers arrogated by the unions.” 


Farm price controls. “As long as 
the agricultural population is relatively 
too large, the change, while it pro- 
ceeds, is bound to operate to their dis- 
advantage ... Since the intention is to 
enable the people now tilling the land 
to stay there and earn an income which 
satisfies them, and since consumers are 
not willing to spend enough on food to 
maintain them at that level, authority 
must resort to forcible transfer of in- 
come... There are few developments 
which give one so much cause for 
doubt concerning the ability of demo- 
cratic government to act rationally or 
to pursue any intelligent designs, once 
it throws principles to the wind and 
undertakes to assure the status of par- 
ticular groups.” 


Conclusion 


In the course of this review we could 
not summarize all of the important 
subjects covered, but we have attempt- 
ed to present enough of the author’s 
thought to show that it is a forceful 
and well-reasoned defense of “freedom 
under law”, 


Hayek does not throw up his hands 
in despair and say that in a demo- 
cratically controlled country it is im- 
possible for the people to learn enough 
self-control to make “freedom under 
law” a workable principle over a long 
period of time. On the contrary, he 
sees the importance of intellectual 
leadership. He shows how the dis- 
ciples of “totalitarian democracy” have 
infiltrated our educational institutions 
and made popular the easy slogans 
which have been echoed and enacted 
by the politicians. By writing this 
book he hopes to lay down a counter- 
fire of more valid ideas which will help 
to beat back the forces of totalitarian- 
ism. 

In short, this book well deserves the 
praise heaped on it by Henry Hazlitt 
as “the twentieth-century successor to 
John Stuart Mill’s essay On Liberty”. 
It should be studied by political lead- 
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ers of all countries now in the throes 
of attempting to set up democratically 
controlled governments. It is especial- 
ly relevant to our own politics in this 
year when grandiose schemes are being 
advocated to plunge us further into 
government planning and the distribu- 
tive state, which Hayek points out so 
clearly are contrary to “freedom under 
” 


law”. 


Kar- B. Lutz 
Pittsburgh, Pennsylvania 


Fizapics FOR REPUBLICANS. 
Edited by Franklin R. Burdette. New 
York: Oceana Publications, Inc. 1960. 
$1.35. 


FReapines FOR DEMOCRATS. 
Edited by Edward Reed. New York: 
Oceana Publications, Inc. 1960. $1.35. 


Vorine AND ELECTION LAWS. 
By Constance E. Smith. New York: 
Oceana Publications, Inc. 1960. $1.00. 

“For such a time as this”, 
pocket-size handbooks filled with gems 
of history and politics are put on the 
shelves of paperbacks, and are not 
only highly informative about party 
politics but are exceptionally enter- 
taining. 

Complete speeches, or excerpts from 
addresses, proclamations and orations 
of recognized leaders in either party 
will be found in one or the other small 
volumes advocating or presenting the 
merits of their respective parties with- 
out disparaging the principles of the 
other. 

Fortunately, Readings for Republi- 
cans and Readings for Democrats will 
be found side by side on the book 
racks with no signs of clash! This is 
as it should be. Every man and woman 
having strong political leanings, in the 
spirit of fair play should read both 
booklets. Lopsided reading makes lop- 
sided living. The best educated person 
usually knows much about each side 
of a question. Otherwise, his knowl- 
edge is worth little in arriving at true 
and correct answers. Especially is 
this applicable to party 
politics. 

Politics in essence being the science 
of government, more knowledge of the 
basic tenets of both political parties 


two 


aphorism 




















is essential to an intelligent vote for 
or against those who strive for public 
office on one platform or another. So 
often citizens who are indifferent to 
their civic responsibilities and thus 
take their country as a matter of course 
excuse their lack of information by 
proclaiming that there is no real differ- 
ence between the principles and prac- 
tices of the Republican and Democratic 
Parties. This lazy view is as fallacious 
as it is foolish, and those who expatiate 
thus should put a copy of each of 
the Readings in his pocket and use his 
going and returning time in studying 
those differences. 

And then put down each volume 
where it will be observed by members 
of the family. The man may be the 
head of the family, but he is only one 
member of it after all. This Republic is 
not made up exclusively of individuals; 
it is made up mainly of families. No 
more effective method of public safety 
can be imagined than for the Ameri- 
can family to “size up” the candidate 
and his political convictions and do 
their best to vote him in or out of 
office. 

This recipe for learning to discrimi- 
nate in politics is not intended to 
proselyte or convert anyone. Political 
affiliations should not be changed light- 
ly, and only when one’s party is wrong 
on some vital question or principle 
possibly affecting the fate of the nation 
should any citizen leave his or her 
political moorings. But, if separation 
is inevitable, under no circumstances 
should the independent trail off with 
a “splinter” group, where one’s vote 
is often harmful. The two-party system 
is essential to majority rule and na- 
tional solidarity, 

The little volume on Voting and 
Election Laws is useful, especially to 
the average citizen who thinks of cast- 
ing his ballot only shortly before elec- 
tion time, and sometimes too late. 
Election laws of each state are outlined 
and prerequisites such as age, resi- 
dence, registration, literacy and poll 
tax requirements are defined, along 
with absentee voting regulations and 
Voting procedure. Those who stay put 
or change residence will find such a 
brochure a vade mecum on suffrage. 


WALTER CHANDLER 
Memphis, Tennessee 


J errerson DAVIS: CONFEDER- 
ATE PRESIDENT. By Hudson Strode. 
New York: Harcourt, Brace and Com- 
pany. 1959, $6.75. Pages xvii, 556. 

This is the second of a trilogy of 
the life of the Confederacy’s only Chief 
Executive. The first of what was an- 
nounced as a two-volume biography 
was published in 1955, and reviewed 
in these columns by this writer. The 
first book covered the period from 
1808 to 1861—Jefferson Davis’ years 
at West Point, his services as lieuten- 
ant in the United States Army on the 
frontier with Abraham Lincoln in the 
war against Black Hawk. The book 
showed Davis, the hero in the Mexican 
War, Secretary of War under Franklin 
Pierce, United States Senator and 
President of the Confederacy in the 
inaugural days in Montgomery, Ala- 
bama. 

This second volume starts with the 
chapter, “A New Nation Is Made as 
War Looms’, and follows Davis from 
Fort Sumter through 1863, the turbu- 
lent trials of Manassas, first and sec- 
ond, Shiloh, Vicksburg, Chattanooga, 
and ill-fated Gettysburg. 

The book is more than a biography: 
it is a dramatic and accurate account 
of three years of the War between the 
States. How could it be otherwise? 
Fighting this war against insurmount- 
able odds was more the business of 
this soldier-president than the operation 
of government. 

Professor Strode reveals the great 
work of strategy and generalship that 
Davis displayed. One can understand 
how the South was able to fight for 
four years: the combined talents of 
Davis and Lee tested the resources of 
the North, augmented by the force of 
countless émigrés from Ireland and 
Germany. 

The description of the first battle of 
Shiloh reaches a highly dramatic point 
as the death of the brilliant Confeder- 
ate General, Albert Sydney Johnston, 
is given, showing that he literally sacri- 
ficed his life that his surgeon might 
tend wounded private soldiers! This 
was in sight of the victory Jonnston 
had won and the self-centered Beaure- 
gard threw away. 

Professor Strode writes of the crucial 
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days of Vicksburg, lost through the 
timidity of Joseph E, Johnston. The 
ill-conceived foray into Pennsylvania 
and the decisive battle of Gettysburg 
with Meade’s unexplained failure to 
follow up the Northern victory and 
perhaps end the war then and there— 
these and other dramatic events are 
truthfully told in this major contribu- 
tion to the story of the great War 
between the States. 


The reader walks and rides, even 
lives with the talents of a great military 
genius, a gifted statesman and a soldier 
of rare fortitude and patience in this 
second volume of the life of the Con- 
federate President. Americans, in the 
North and South, who admire these 
qualities, should read this book. 

HERBERT U. FEIBELMAN 


Miami, Florida 


Contempt OF CONGRESS. By 
Carl Beck. New Orleans: Hauser Press. 
1960. $4.50. Pages xii, 263. 

This book is a history and analysis 
of the exercise by Congress of one of 
its most awesome powers—the power 
to compel testimony from private in- 
dividuals regarding matters pertinent 
to possible legislation. Although the 
book begins with a brief discussion of 
the origin of the congressional power 
to punish for contempt and its de- 
velopment until 1945, attention is cen- 
tered on the 135 citations for contempt 
during the years 1945-1957 which re- 
sulted from the hearings held by that 
most active and flamboyant of congres- 
sional investigating committees, the 
House Committee on Un-American Ac- 
tivities. The citations are grouped both 
chronologically and according to the 
primary constitutional issues on which 
their judicial decision ultimately 
turned. Thus an early chapter deals 
with the search and seizure questions 
presented by the Committee’s attempts 
to subpoena the records of private or- 
ganizations, two chapters deal with 
self-incrimination questions, and three 
chapters discuss citations raising free 
speech and related questions. After 
summarizing in very brief compass the 
nature and conduct of the committee 
hearing at which each group of con- 
tempts occurred, the author reports 
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any congressional discussion of the re- 
sulting citation resolutions and then 
the judicial history in the federal 
courts of the subsequent contempt 
prosecutions. The fact that each cita- 
tion is discussed at three different 
stages, and sometimes under several 
legal issues, is not only a trifle con- 
fusing, but provides a mechanical repe- 
tition which is conducive to slumber. 

A related defect, perhaps caused by 
the author’s understandable desire to 
be all-inclusive, is the lack of detail 
concerning all but a few of the 135 
cases. The fragmentary accounts of the 
hearings and the citations they led to 
do not allow the reader to make an 
independent judgment with respect to 
the validity of the author’s many con- 
clusions concerning the functioning of 
the Committee, the House, the federal 
courts. For a lawyer whose client is 
entangled with a congressional com- 
mittee, the most valuable part of the 
book will be the elaborate appendices 
listing all of the contempt cases since 
1787, classifying them in useful ways, 
and including the citation of all re- 
ported judicial decisions, 

Mr. Beck is a political scientist, not 
a lawyer, and the reader with a legal 
background will discover with some 
disappointment that he has not chosen 
to emphasize the political and histori- 
cal aspects of his subject, for he gives 
indications of being well qualified to 
speak on such matters. For example, 
on the basis of his brief historical dis- 
cussion hé makes a persuasive argu- 
ment that the contempt process has 
changed in two dramatic ways: first, 
it is now used largely to punish offend- 
ers rather than to assure the flow of 
information by coercing recalcitrant 
witnesses; and second, the Congress 
no longer exercises meaningful control 
of committee proceedings or signifi- 
cant appraisal of contempt resolutions. 
These points, for which he presents 
some supporting detail, lead him to the 
fairly novel conclusion that a return 
to the direct contempt proceeding be- 
fore Congress (rather than a criminal 
presecution pursuant to statute) would 
be a desirable reform, “A reassertation 
[sic] by Congress of its power to 
prosecute for contempt by summary 
process would force the issues to be 
decided within the political not the 
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judicial arena” and “would seem to be 
one effective way to achieve a more 
legitimate and wise exercise of the 
power to cite for contempt” (page 
189). It would be a better book if Mr. 
Beck had expanded his treatment of 
this and kindred matters, rather than 
dwelling so clumsily with constitutional 
issues on which his background ap- 
pears to be deficient. 

Mr. Beck’s discussion of the Fifth 
Amendment privilege against self-in- 
crimination contains his clearest and 
best discussion of legal issues. Even 
so, there are grave deficiencies. Mr. 
Beck’s reader would not discover that 
initially there was doubt whether the 
privilege was applicable to legislative 
investigations as distinguished from 
judicial proceedings; that a series of 
Supreme Court decisions in 1951-1952 
overruled sub silentio the earlier lead- 
ing case of Mason v. United States, 244 
U. S. 362 (1917), and drastically re- 
laxed the showing necessary for a 
claim of the privilege; that this re- 
laxation was made necessary by the 
complexity of the Court’s rules relating 
to waiver of the privilege, as expounded 
in such cases as Rogers v. United 
States, 340 U.S. 367 (1951) ; and that 
there is a distinction between an officer 
of a private organization refusing to 
produce organization records (privi- 
lege inapplicable, United States v. 
White, 322 U. S. 694 (1944) ) and the 
same officer refusing to answer ques- 
tions concerning the existence or where- 
abouts of the same records (privilege 
applicable since records may have been 
destroyed or hidden to prevent produc- 
tion, a criminal offense, Curcio v. 
United States, 354 U.S. 118 (1957) ). 

The discussion of the possible use 
of the Fourth Amendment prohibition 
of unreasonable searches and seizures 
as a limitation on the congressional 
power to compel the production of 
documents is brief but inadequate. In- 
ferential statements that such a limita- 
tion exists appear to be based upon 
early cases which have long since 
been restricted or overruled. 

But it is the discussion of free speech 
issues which gives rise to the greatest 
difficulties. The first chapter dealing 
with such issues is described by the 
author as “develop[ing] the argument 
that the power to compel disclosure of 
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political opinions and affiliation is an 
undue infringement upon the freedom 
of speech and freedom of political 
affiliation clauses of the First Amend- 
ment” (page viii). Later he states that 
“There exist precedents in the judicial 
world that might lead one to believe 
that investigations into political beliefs 
and opinions are beyond the scope of 
any agency of the United States”, citing 
in support only the brave language of 
a Jackson dictum in the second Flag 
Salute Case, 319 U.S. 624, 642 (1943), 
(this despite the fact that the case 
did not even involve a legislative in- 
vestigation and that the author of the 
dictum clearly thought it had no appli- 
cation to such a case! ) 

To all this there are many answers. 
In the first place, the statement that 
the Constitution absolutely forbids any 
inquiry by any governmental agency 
into political beliefs and affiliations is 
clearly not true. Assume, for example, 
that W is called to testify in a libel 
action between A and B involving an 
alleged statement by B that A was a 
“Communist”. W is asked whether he 
attended Communist Party 
meetings at which A was allegedly pre- 
sent, etc. Is there any doubt whatso- 
ever that W’s interest in preserving 
secrecy concerning his past “political” 
connections does not privilege him to 
refuse to answer the question? And 
note that the only governmental interest 
involved in such a case is that of 
settling private controversies between 
citizens other than the one who is com- 
pelled to testify. In the second place, 
there is no sharp line between beliefs 
and actions, and membership in the 
Communist Party can easily be con- 
sidered as the latter. Only at this point 
does one need to reach arguments con- 
cerning the “preferred freedom”, the 
absolutism of the First Amendment, 
and so forth, all of which are pregnant 
with complexities as anyone familiar 
with the field will agree. 

Mr. Beck’s analysis of the Watkins 
and Barenblatt cases is more com- 
petent, although the feeling persists 
that he fails to come to grips with the 
central problems. It is well enough to 
say what everyone knows, that many 
congressional investigations have 
sought to advance public understan(- 
ing (or congressional reputations) |y 
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exposing individuals, The difficult job 
is to explain how the Supreme Court 
can pass on congressional motives when 
Congress formally avers that it has a 
legitimate legislative purpose in mind. 
And again, the plight of the individual 
who in effect is tried before the con- 
gressional tribunal is not hard for a 
lawyer to visualize. But what constitu- 
tional doctrine saves him from the 
incidental (and perhaps unintended) 
consequences of the congressional fact- 
finding function? There is a crying 
need for a dispassionate and reflective 
analysis of the threat to individual free- 
dom posed by wide-ranging legislative 
inquiries armed with coercive powers. 
Contempt of Congress, unfortunately, 
does not satisfy this need. 

Rocer C. CRAMTON 
The University of Chicago Law School 
Chicago, Illinois 


Beno THE JUDICIAL CUR- 
TAIN. By Judge Clarence G. Galston. 
Chicago: Barrington House. 1959, 
Pages 159. 

It is unfortunate that only one 
thousand copies of this charming and 
informative autobiography have been 
printed as it is worthy of wide distribu- 
tion. Judge Clarence G. Galston served 
for more than thirty years on the 
District Court Bench for the Eastern 
District of New York. His appointment 
by President Hoover in 1929 followed 
a distinguished career at the Bar 
during which he specialized par- 
ticularly in patent litigation and ably 
served the City of New York in some 
intricate patent matters. 


He is a distinguished alumnus of 
the City College of the City of New 
York where he remained after gradua- 
tion to teach English, mathematics and 
finally logic and philosophy. One of 
his star pupils in logic was Mr. Justice 
Frankfurter, 

His training in logic and philosophy 
stood him in good stead at the Bar and 
later on the Bench. His methods as a 
teacher are likewise apparent in the 
pages of this book for lawyer and lay- 
man can gain an instructive insight 
into the workings of our Federal Dis- 
trict Courts and the variety of cases 
that come before their judges. To point 
up the discussion, Judge Galston gives 
lucid accounts of some of the well- 
known cases over which he presided, 
such as the Distelhurst kidnaping, the 
“Black Hitler” trial, the Lepke habeas 
corpus hearing and on the civil side the 
Illinois Central stockholder action, 
Donato v. Parker Pen on the important 
subject of confidential disclosure, a 
libel action against the Saturday Even- 
ing Post, some treble damage anti- 
trust cases, some involving unfair com- 
petition and the famous Man Who 
Came to Dinner copyright infringement 
suit. The appendix contains his charge 
in the Post and Donato cases. The 
chapter on admiralty trials is also in- 
teresting. 

Of considerable import are some of 
the comments the Judge makes con- 
cerning conclusions he has arrived at 
over the course of his years of exper- 


ience. “...the most effective way to 
learn a subject is to teach it”. He 


taught the first law school course on 
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patent law at Brooklyn Law School. 
“The day of the old fashioned orator 
in a courtroom is over. Reason and 
fair appraisal of the facts no longer 
require eloquent Websterian presenta- 
tion.” While he did admirable work in 
naturalization proceedings, he feels 
that this should be done administra- 
tively with a right of review. He sees 
no constitutional provision requiring 
secrecy of petit jury deliberations and 
he adds that “...the evolution of the 
jury system is confused by sentimen- 
tality”. “. . . it nevertheless would seem 
possible to provide a more effective 
screening of prospective jurors than is 
now prevalent”. “Juries are necessary 
in criminal trials, of course...” “. 
doubt very much whether punishment 
of the defendant ever acts as a deter- 
rent to others who seek to commit 
crimes”. “I think that by and large 
it may be said that character evidence, 
as a rule, is not of very great aid to 


the jury. However, it weighs to some 
extent with the judge who imposes the 
sentence on the guilty.” These are but 
samples of the nuggets that can be 
found in this all too brief review of the 
life work of a busy lawyer and judge. 
“What Judge Galston has written, I 
should think, should have an appeal to 
anyone who, as a juror, as a witness, 
as a litigant, or as a lawyer has taken 
part in one of the dramas which, day 
after day, are enacted in a trial room 
of a U. S. District Court.” Such is the 
able prefatory appraisal of Judge John 
C. Knox. 
LestER E. DENONN 

New York, New York 
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Review of Recent 
Supreme Court Decisions 


Aliens... 
deportation 

Kimm v. Rosenberg, 363 U.S. 405, 
4 L. ed. 2d 1299, 80 S. Ct. 1139, 28 
Law Week 4460. (No. 139, decided 
June 13, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Ninth Circuit. Affirmed. 

The petitioner was seeking suspen- 
sion of an order directing his deporta- 
tion to Korea. The validity of the or- 
der was not questioned, but he con- 
tended that he was within the class of 
aliens whose deportation may be sus- 
pended at the discretion of the Attor- 
ney General, under Section 19(c) of 
the Immigration Act of 1917. The 
hearing officer had denied suspension 
of the order after petitioner invoked 
the Fifth Amendment when asked if 
he was a member of the Communist 
Party. Both the Board of Immigration 
Appeals and the Court of Appeals af- 
firmed denial of the suspension. The 
Supreme Court affirmed per curiam. 

The petitioner contended that he was 
eligible for the suspension because he 
had presented “clear affirmative evi- 
dence” of his good moral character as 
required by the statute. The disqualify- 
ing factor of Communist Party mem- 
bership, he argued, was an exception 
to the discretionary provisions of Sec- 
tion 19(c) and the burden was on the 
Government to prove such member- 
ship. Not so, said the Court. 

Membership in the Communist Party 
constituted absolute disqualification for 
suspension by the Attorney General, 
and the burden was upon the petition- 
er to prove that he fell within the class 
entitled to suspension of the order. 
This he had failed to do. 

Mr. Justice Douglas wrote a dissent- 
ing opinion in which the Chief Justice 
and Mr. Justice Black joined. This 
opinion argued that in effect the Court 
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was allowing invocation of the Fifth 
Amendment to serve as proof that an 
alien lacked the “good moral charac- 
ter” he must have to be eligible for 
suspension of the deportation order. 
Invocation of the privilege is a neutral 
act, the dissent insisted, as consistent 
with innocence as with guilt. 

Mr. Justice Brennan wrote a dissent- 
ing opinion in which the Chief Justice 
and Mr. Justice Douglas joined. This 
opinion argued that it was improper to 
place the burden upon the petitioner of 
showing that he was not a Communist. 
To place the burden on him required 
him to prove a negative on a matter 
as to which the Government had intro- 
duced no evidence at all, it was said. 

The case was argued by Joseph Forer 
for petitioner and by John F. Davis for 
respondent. 


Constitutional law... 
supremacy clause 

De Veau v. Braisted, 363 U. S. 144, 
4 L. ed. 2d 1109, 80 S. Ct. 1146, 28 
Law Week 4390. (No. 71, decided 
June 6, 1960.) On appeal from the 
Court of Appeals of New York. Af- 
firmed, 

This decision upheld the validity of 
the New York Waterfront Commission 
Act, N. Y. Laws, 1953, cc. 882, 883. 
The statute was challenged by the sec- 
retary-treasurer of Local 1346 of the 
International Longshoremen’s Associa- 
tion in a suit for declaratory judgment. 


The appellant’s chief target was Sec- 
tion 8 of the statute which prohibits the 
collection of dues from longshoremen 
by any union that has an officer or 
agent who is an ex-convict whose civil 
rights have not been restored. The ap- 
pellant had pleaded guilty to a charge 
of grand larceny in 1920. He alleged 
that the statute was in conflict with 
the supremacy clause of the Constitu- 
tion and also that it violated due pro- 
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cess and amounted to an ex post facto 
law and a bill of attainder. 

In upholding the validity of the stat- 
ute, the Court, which spoke through 
Mr. Justice Frankfurter, pointed out 
that the statute implemented an inter- 
state compact between New York and 
New Jersey, and that the compact had 
had the express approval of Congress, 
even to the extent that congressional 
approval had been accorded also to 
supplementary legislation of the two 
states—an extraordinary _ provision. 
The Court also saw no reason to hold 
that the field covered by the statute 
was “pre-empted” either by the Na- 
tional Labor Relations Act or the 
Labor-Management Reporting and Dis- 
closure Act of 1959. Indeed, the Court 
pointed out, the latter federal statute 
contains a provision similar to the 
state statute, indicating that Congress 
did not regard such a provision as in- 
compatible with its own labor policies. 

The Court agreed that the statutory 
disqualification of all convicted felons 
from union office was drastic, but it 
noted that the conditions among the 
longshoremen at the Port of New York 
called for drastic action. 

The Court made short shrift of the 
bill of attainder and ex post facto argu- 
ments, saying that the provision was 
clearly not substitution of legislative 
for judicial determination of guilt and 
that it did not attempt to impose pun- 
ishment for acts committed in the past. 

It distinguished Hill v. Florida, 325 
U. S. 538, which held that a Florida 
statute prohibiting ex-convicts from 
serving as business agents for a union 
invaded an area pre-empted by the 
Congress in the National Labor Rela- 
tions Act. In the Hill case, the Court 
noted, there had been no congressional 
approval of the state legislative pro- 
gram. 

Mr, Justice Brennan concurred in 
the result. 

















Mr. Justice Harlan took no part in 
the consideration or decision of the 
case. 

Mr. Justice Douglas, joined by the 
Chief Justice and Mr. Justice Black, 
wrote a dissenting opinion which ar- 
gued that this case was indistinguish- 
able from the Hill case and that the 
state statute was in conflict with federal 
labor policy as enunciated in the Na- 
tional Labor Relations Act. 

The case was argued by Thomas W. 
Gleason for appellant and by Thomas 
R. Sullivan for appellee. 


Contempt... 
secret trial 

Levine v. United States, 362 U. S. 
610, 4 L. ed. 2d 989, 80 S. Ct. 1038, 
28 Law Week 4334. (No. 164, decided 
May 23, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Second Circuit. Affirmed. 


This decision held that exclusion of 
the public from the courtroom did not 
render invalid petitioner’s conviction 
for contempt of court when he per- 
sisted in his refusal to answer questions 
put to him by a federal grand jury. 


Except for the exclusion of the pub- 
lic from the courtroom, the facts of the 
case were identical to those in Brown 
v. United States, 359 U. S. 41 (1959). 
The “secret trial” question was left 
open in the Brown case. The petitioner 
had been summoned to appear before 
a federal grand jury investigating vio- 
lations of the Interstate Commerce Act. 
Although he was assured that he would 
be granted immunity from prosecution, 
he refused to answer certain questions 
on the ground that the answers might 
tend to incriminate him. He was 
brought before the judge who, after 
ordering the courtroom cleared, re- 
peated the questions. The petitioner 
persisted in his refusal to answer and 
the judge forthwith held him guilty of 
contempt “committed in the actual 
presence of the court” under Rule 42 
(a) of the Federal Rules of Criminal 
Procedure. A term of twelve months’ 
imprisonment was imposed. The Court 
of Appeals affirmed the conviction. 

The Supreme Court affirmed through 
Mr. Justice Frankfurter. In the Court’s 
view, petitioner’s claim that his convic- 
tion violated his constitutional rights 


derived from the due process clause, 
not the Sixth Amendment’s guarantee 
of a “public trial”. “Criminal contempt 
proceedings are not within ‘all criminal 
prosecutions’ to which that Amendment 
applies”, the Court explained. This 
meant that the decision turned “not 
upon the question-begging because ab- 
stract and absolute right to a ‘public 
trial’”’, said the Court, but rather on 
whether, under the particular circum- 
stances, exclusion of the public from 
the courtroom denied due process. The 
Court pointed out that petitioner and 
his counsel were present throughout 
and that no specific objection to the 
“secrecy” of the proceedings was made 
at the time. Secrecy of grand jury pro- 
ceedings is enjoined by statute, the 
Court declared, and, in the ordinary 
course, contempt of court committed 
by refusal to answer a grand jury’s 
questions does not occur in public. 
The continuing exclusion of the public 
in this case was not a denial of due 
process, at least in the absence of a 
request that the courtroom be reopened 
after the grand jury’s questions had 
again been put to the petitioner by the 
judge. “This was not a case of the 
kind of secrecy that deprived petitioner 
of effective legal assistance”, the Court 
determined, 

Mr. Justice Black wrote a dissenting 
opinion in which the Chief Justice and 
Mr. Justice Douglas joined. The dis- 
sent argued that this was the very kind 
of trial condemned in /n re Oliver, 
333 U. S. 257 (1948). The dissent 
called the power to punish for con- 
tempt “awesome and arbitrary” and 
rejected the idea that grand jury 
secrecy extended to the courtroom. 

Mr. Justice Brennan wrote a dissent- 
ing opinion in which Mr. Justice Doug- 
las joined. This opinion objected to the 
Court’s assumption that the petitioner, 
by not insisting upon the readmission 
of the public, had waived his right to a 
public trial. 

The case was argued by Myron L. 
Shapiro for petitioner and by Philip R. 
Monahan for the United States. 


Oil and Gas... 
natural gas 
Texas Gas Transmission Corporation 


v. Shell Oil Company, Federal Power 
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Commission v. Shell Oil Company, 363 
U. S. 263, 4 L. ed. 2d 1208, 80 S. Ct. 
1122, 28 Law Week 4421. (Nos. 167 
and 170, decided June 13, 1960.) On 
writs of certiorari to the United States 
Court of Appeals for the Third Circuit. 
Reversed and remanded. 


In 1951, Shell Oil Company entered 
into a contract with the Texas Gas 
Transmission Corporation to purchase 
natural gas from the former’s field in 
Cameron Parish, Louisiana. The price 
was to be 8.997 cents per thousand 
cubic feet. In 1954, Texas Gas began 
to pay Atlantic Refining Company 12.5 
cents Mcf. for gas produced in nearby 
Acadia Parish. In hearings before the 
Federal Power Commission, Shell con- 
tended that it was entitled to the higher 
price under a so-called “most-favored 
nation” clause in its contract with 
Texas Gas. The clause provided that if, 
after December 31, 1951, Texas Gas 
“shall enter into a contract providing 
for the purchase by it of gas” at a 
higher rate, the price to Shell should 
be increased to equal the “price pay- 
able under such other contract”. Texas 
Gas’s contract with Atlantic had been 
made in 1943 for a twenty-five year 
period and provided for redetermina- 
tion of prices at the end of every five 
years, The price was raised to 12.5 
cents Mcf. effective in 1954 pursuant 
to one of these redeterminations. 

Although its examiner held that the 
redetermination of the price to Atlantic 
in 1954 escalated the price to Shell as 
well, the Commission disagreed and 
fixed Shell’s price at 8.997 cents Mcf. 
On review, the Court of Appeals va- 
cated the Commission’s order. 

The opinion of the Supreme Court 
was delivered by Mr. Justice Brennan. 
The Court refused to hold that the 
Court of Appeals had exceeded the 
scope of judicial review and could not 
re-examine de novo the meaning of the 
‘“most-favored nation” clause. The 
Commission had not arrived at its or- 
der on the basis of specialized knowl- 
edge gained from experience in the 
regulation of the natural gas business, 
the Court said, but rather it had con- 
strued the contract simply by applica- 
tion of the ordinary rules of contract 
law. Since this was so, the Court de- 
clared, the Court of Appeals was “fully 
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justified” in making its own independ- 
ent determination of the correct appli- 
cation of the governing principles. 


The Court then went on to make its 
own independent determination of the 
correct principles and it arrived at a 
construction opposite that of the Court 
of Appeals. The redetermination of 
price at the end of each five-year 
period called for in the Atlantic. con- 
tract, the Court said, was not a separate 
new contract each time, but merely an 
agreement “executory of the [1943] 
contract between the parties”. Since 
Shell’s “most-favored nation” clause 
applied only to contracts entered 
into by Texas Gas after December 31, 
1951, the 1954 redetermination of At- 
lantic’s price did not serve to escalate 
Shell’s prices. 


Mr. Justice Black noted that he con- 
curred in the result. 


The cases were argued by Mathias 
F. Correa and Willard W. Gatchell for 
petitioners and by Oliver L. Stone for 
respondent. 


Railroads... 
judicial review 

Pennsylvania Railroad Co. v. United 
States, 363 U.S. 202, 4 L. ed. 2d 1165, 
80 S. Ct. 1131, 28 Law Week 4459. 
(No. 451, decided June 13, 1960.) On 
writ of certiorari to the United States 
Court of Claims. Reversed. 


This case dealt with the power of 
District Courts to review Interstate 
Commerce Commission orders. 


During World War II, the United 
States made seventy-five shipments of 
iron and steel over Pennsylvania Rail- 
road’s lines to New York. The ship- 
ments were destined for Great Britain, 
but wartime conditions made it im- 
possible to ship the material from New 
York. The Railroad contended that the 
Government should pay the domestic 
rates for the shipments, which were 
substantially higher than the export 
rates. The Government paid, but later 
deducted the difference between the 
two rates from other bills—this in ac- 
cordance with Section 322 of the Trans- 
portation Act of 1940. The Railroad 
then began this action in the Court of 
Claims to recover the amount deducted. 
That court suspended proceedings to 
allow the Interstate Commerce Com- 
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mission to determine the reasonable- 
ness of the rates. After hearings, the 
Commission found that the domestic 
rates were “unjust and unreasonable” 
as to sixty-two of the shipments, but 
“just and reasonable” as to the rest. 
The Railroad then filed suit in the 
District Court to enjoin and set aside 
the Commission’s order and moved in 
the Court of Claims for a stay of its 
proceedings until the District Court 
could pass on the validity of the Com- 
mission’s order. The Court of Claims 
refused to stay its proceedings and 
granted judgment for the Railroad for 
only $1,663.39, the amount which the 
Commission had held recoverable, in- 
stead of the $7,237.87 claimed by the 
Railroad. 

Speaking through Mr. Justice Black, 
the Supreme Court reversed after the 
Solicitor General conceded that it was 
error for the Court of Claims to refuse 
to stay its proceedings pending review 
of the order by the District Court. 
While a mere “abstract declaration” 
by the Commission may not be judi- 
cially reviewable, the Court said, this 
case involved an order that determined 
a right or obligation from which legal 
consequences would flow, and hence it 
was reviewable. by the courts. How- 
ever, under United States v. Jones, 336 
U. S. 641, jurisdiction to review the 
validity of Commission orders is vested 
exclusively in District Courts, the 
Court noted. 

The case was argued by Hugh B. 
Cox for petitioner and by Assistant 
Attorney General Doub for the United 
States, 


Taxation... 
insurance premiums 

United States v. Manufacturers Na- 
tional Bank of Detroit, 363 U. S. 194, 
4 L. ed. 2d 1158, 80 S. Ct. 1103, 28 
Law Week 4464. (No. 350, decided 
June 13, 1960.) On appeal from the 
United States District Court for the 
Eastern District of Michigan. Reversed. 

This decision held constitutional the 
so-called “payment of premiums” pro- 
vision of the 1939 Internal Revenue 
Code—Section 811(g) (2) (A). 

That section required the inclusion 
of insurance proceeds in the gross 
estate of an insured when the proceeds 
were receivable by beneficiaries other 


than the executor but were attributable 
to premiums paid by the insured. The 
proceeds are includable in the estate 


even though the insured retained no ‘ 


rights in the policy. However, if the 
insured possessed “no incidents of 
ownership” after January 10, 1951, 
premiums paid by him before that date 
were excluded in determining the por- 
tion of the proceeds for which he paid 
premiums, 


In this case, the insured died testate 
in 1954, having carried four policies 
of insurance on his life. He had di- 
vested himself of the policy rights in 
1936 by assigning them to his wife, 
but he continued to pay the premiums. 
The executor included the proceeds in 
the gross estate, and the Revenue Serv- 
ice determined that only the portion 
of the proceeds attributable to pre- 
miums paid after January 10, 1951, 
should be included in the estate and 
adjusted the tax accordingly. The ex- 
ecutor then filed a claim for refund of 
the rest of the tax on the insurance pro- 
ceeds, contending that, since the de- 
cedent had no interest in the policies 
after 1936, the tax was an unappor- 
tioned direct tax on property, invalid 
under Article I, Sections 2 and 9 of 
the Constitution. The Commissioner 
refused to allow the claim, but the Dis- 
trict Court sustained the executor’s 
position that the provision was un- 
constitutional, 

The Chief Justice, speaking for the 
Supreme Court, reversed. The Court 
held that the tax was upon an event— 
the death of the insured—rather than 
upon the proceeds of the insurance. 
The occasion for the tax, said the 
Court, is the maturing of the bene- 
ficiaries’ right to the proceeds. If the 
insured possessed no policy rights at 
that time, then there was no transfer 
of interest from him at that time, but 
his death was the “crucial last step” in 
what amounts to a testamentary dis- 
position. “That disposition, which be- 
gan with the payment of premiums by 
the insured, is completed by his death. 
His death creates a genuine enlarge- 
ment of the beneficiaries’ rights. . 
The maturing of the right to proceeds 
is therefore an appropriate occasion 
for taxing the transaction to the estate 
of the insured.” 
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It made no difference, the Court 
added, that the payment of the pre- 
miums occurred during the lifetime of 
the insured, and indirectly effected an 
inter vivos transfer of property, since 
Congress can impose taxes on’ inter 
vivos gifts, 

The Court dismissed arguments that 
the statute operated retroactively and 
that it violated the due process clause 
of the Fifth Amendment. 

Mr. Justice Douglas took no part in 
the consideration or decision of the 
case. 

The case was argued by Assistant 
Attorney General Kramer for the 
United States and by Henry I. Arm- 
strong, Jr., for appellee. 


Taxation... 
federal immunity 

Rohr Aircraft Corporation v. County 
of San Diego, 362 U. S. 628, 4 L. ed. 
2d 1002, 80 S. Ct. 1050, 28 Law Week 
4331. (No. 295, decided May 23, 
1960.) On appeal from the Supreme 
Court of California. Reversed and 
remanded. 


The question here was whether a 
state could levy an ad valorem property 
tax on real property, the title to which 
the 
Corporation. Section 8 of the Recon- 
struction Finance Corporation Act, 47 
Stat. 5, provides that property owned 
by the RFC continues to be subject to 
taxation by the states. The real prop- 
erty in question had been leased by 
the appellant which contended that the 
property was owned by the Federal 
Government and therefore not subject 
to tax, 


was in Reconstruction Finance 


The state supreme court ruled that 
since title was still in the RFC, the 
property was subject to the tax. 


Mr. Justice Clark reversed and re- 
manded speaking for the Supreme 
Court. Congressional policy had been 
to waive the federal tax exemption on 
real property owned by government 
Corporations whose functions were pri- 
marily financial in nature, the Court 
sail. and the RFC was one of these. 
However, the property at issue here 
had been acquired during World War 
Il hy the RFC, and it had been de- 


clared surplus at the end of hostilities. 





Although the RFC retained title, the 
War Assets Administration and then 
the 
used the property as a storage depot 
and then as a sales center for surplus 
property. The appellant leased the 
premises in 1949, the lease describing 
the lessor as the “Reconstruction Fi- 
nance Corporation ...and the United 
States of America”. The Court declared 
that the purpose of the waiver provi- 


General Services Administration 


sion was to permit taxation of real 
property being used by the RFC in 
the performance of its functions, and 
that use terminated in 1946 when the 
property was declared surplus. More- 
over, the lease recited that the property 
was “surplus property of the United 
States”. The appropriate test was the 
“practical ownership of the property 
rather than the naked legal title”, the 
Court said. “To say that the Govern- 
ment’s land remained taxable merely 
because no formal deed was executed 
transferring title, either to itself or 
any of its designated agencies, would 
but make a local tollgate of a techni- 
cality”, the Court concluded. 

The case was argued by Leroy A. 
Wright for appellant, by Manuel L. 
Kugler and Henry A. Dietz for appel- 
lees and by Myron C. Baum for the 
United States. 


Taxation... 
what is a “‘gift’’? 

Commissioner of Internal Revenue 
v. Duberstein, Stanton v. United States, 
363 U. S. 278, 4 L. ed. 2d 1218, 80 
S. Ct. 1190, 28 Law Week 4426. (Nos. 
376 and 546, decided June 13, 1960.) 
No. 376 on writ of certiorari to the 
United States Court of Appeals for the 
Sixth Circuit. Reversed. No. 546 on 
writ of certiorari to the United States 
Court of Appeals for the Second Cir- 
cuit. Judgment vacated and cause re- 
manded. 


These cases dealt with one of the 
oldest problems of federal tax law: 
when does a transfer of property consti- 
tute a gift so as to be excludable from 
gross income for tax purposes? In 
these decisions, the Court refused to 
accede to the Government’s request to 
promulgate what one Justice called a 
“litmus paper test” to determine the 
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answer, 


In No. 376, the taxpayer received a 
Cadillac from a business acquaintance 
after he had provided the names of 
potential customers. The record indi- 
cated that the taxpayer regularly passed 
on the names of customers when his 
own firm was not interested in them 
and that he had not intended to be 
compensated for the information. The 
giver of the Cadillac insisted that he 
take the present after some particularly 
lucrative information was received; 
the giver’s firm deducted the value of 
the car as a business expense. The 
Commissioner assessed a deficiency 
when the taxpayer did not include the 
value of the car in his income. The 
District Court agreed with the Commis- 
sioner that the car was not a “gift” 
but the Court of Appeals reversed. 

In No. 546, the taxpayer was the 
comptroller of the Trinity Church Cor- 
poration in New York City who was 
voted a $20,000 “gratuity” “in appre- 
ciation of his services” upon his resig- 
nation. The resolution awarding the 
gratuity added the provision that the 
corporation “is released from all rights 
and claims to pension and retirement 
funds not already accrued”. It was 
conceded that the taxpayer was not en- 
titled to any pension or retirement 
funds. One of the vestrymen explained 
that the gratuity was made because 
of the high regard felt toward the re- 
tiring comptroller. There was, however, 
a suggestion of some ill feeling be- 
tween the taxpayer and the vestry. The 
Commissioner asserted a deficiency 
against the taxpayer when he failed to 
include the gratuity in his income tax 
return. The taxpayer sued for a refund 
and was successful in the District 
Court but lost in the Court of Appeals. 

Mr. Justice Brennan announced the 
judgment of the Court, reversing in 
No. 376 and vacating the judgment 
and remanding in No. 546. The Court 
rejected the Government’s invitation to 
promulgate a new test to serve as a 
standard in dealing with the numerous 
cases that arise on this question. “We 
are of opinion that the governing prin- 
ciples are necessarily general ... and 
that the problem is one which, under 
the present statutory framework, does 
not lend itself to any more definitive 
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statement ...”, the Court said. “The 
conclusion where a transfer amounts 
to a ‘gift’ is one that must be reached 
on consideration of all the factors.” 
Applying that principle to No. 376, 
the Court said “it cannot be said that 
the conclusion of the Tax Court was 
‘clearly erroneous’. It seems to us 
plain that as trier of the facts it was 
warranted in concluding that... the 
transaction ...was at bottom a recom- 
pense for Duberstein’s past services, 
or an inducement for him to be of fur- 
ther service”. 

As for No, 546, the Court was split. 
Four of the Justices felt that the Dis- 
bare finding that the 
a “gift” was “so sparse 


trict Court’s 
gratuity was 
and conclusory as to give no revelation 
of what the District Court’s concept of 
the determining facts and legal stand- 
ard may be”. Mr. Justice Whittaker 
agreed that the findings were inade- 
quate, and so joined in the remand, 
although he did not concur generally 
in the opinion, 

Mr. Justice Harlan noted that he 
concurred in the result in No. 376 but 
would affirm the judgment of the Court 
of Appeals in No. 546 for the reasons 
stated by Mr. Justice Frankfurter. 

Mr. Justice Whittaker 


only in the result. 


concurred 


Mr. Justice Douglas dissented, taking 
the view that in each of the cases there 
was a gilt. 


Mr. Justice Black wrote an opinion 
concurring and dissenting. He agreed 
with the Court’s opinion and disposi- 
tion of No. 376, but dissented as to 
No. 546, declaring that the District 
Court’s finding was not clearly errone- 
ous and should therefore have been re- 
instated. 

Mr. Justice Frankfurter wrote an 
opinion concurring in the judgment in 
No, 376 and dissenting in No. 546. 
This opinion expressed a preference 
for leaving to the lower courts “the 
application of old phrases rather than 
to float new ones and thereby inevit- 
ably produce a new volume of exegesis 
on tne new phrases”, which might be 
the result of the Court’s review of its 
former decisions on the point. In this 
view, the older decisions of the Court 
called for affirmance of No. 376, but 
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the taxpayer in No. 546 had failed 
totally to sustain the burden of estab- 
lishing that the payment was truly a 
gift. 


The cases were argued by Philip 
Elman for petitioner in No. 376, by 
Clendon H. Lee for petitioners in No. 
546, by Sidney G. Kusworm for re- 
spondents in No. 376 and by Wayne G. 
Barnett for the United States in No. 
546. 


Taxation... 
strike benefits 

United States v. Kaiser, 363 U. S. 
299, 4 L. ed. 2d 1233, 80 S. Ct. 1204, 
28 Law Week 4432. (No. 55, decided 
June 13, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Seventh Circuit. Affirmed. 


This decision held that strike bene- 
fits were not income for purposes of 
federal tax law. The Court based its 
decision on the Duberstein case, supra, 
holding that the proofs were adequate 
to support a jury decision that the 
benefit payments were a gift. 


The case grew out of the long and 
bitter labor dispute at the Kohler plant 
in Wisconsin. The taxpayer went on 
strike in 1954, Although he was not 
a member of the union at the time, he 
received from the union vouchers for 
food worth $6 a week (later increased 
to $7.50) and the union paid his room 
rent, which amounted to $9 a week. 
The policy of the union was to pay 
striking Kohler employees on a need 
basis whether they were union mem- 
bers or not. The union thought that 
strikers ought to perform picket duty, 
but did not require, advise or encour- 
age strikers who were receiving assist- 
ance to perform any activity in sup- 
port of the strike. The taxpayer did 
some picketing, but apparently not a 
great deal. He joined the union after 
receiving benefits for several months, 
but his joining was not required of him 
or suggested to him in connection with 
the continued receipt of assistance. He 
received $565.54 worth of benefits in 
1954, none of which he included in his 
gross income for that year. The Dis- 
trict Director informed him that this 
amount should have been included in 
his income and assessed an additional 
$108 which the taxpayer paid and then 





brought this suit for a refund. The 
case was submitted to the jury on the 
single interrogatory whether the assist- 
ance received by the taxpayer was a 
gift. The jury found that it was, but 
the District Court entered judgment 
non obstante veredicto on the, ground 
that the assistance was income as a 
matter of law. The Court of Appeals 
reversed. 

Mr. Justice Brennan announced the 
judgment of the Court affirming and 
delivered an opinion in which the Chief 
Justice, Mr. Justice Black and Mr. 
Justice Douglas joined. The opinion 
said that under the Duberstein case, 
“the jury ...as the finder of the facts, 
acted within its competence in con- 
cluding that the assistance rendered 
here was a gift within $102(a)”. 

Mr. Justice Douglas wrote a concur- 
ring opinion which espoused a much 
broader concept of the meaning “gift” 
than that held by the rest of the Court. 
The whole setting of the case, he said, 
indicates that “these payments were 
welfare, plain and simple. Unions, like 
employers, may have charitable im- 
pulses and incentives”. In submitting 
the case to the jury, the trial court 
gave the Government much more fav- 
ored consideration than it could have 
claimed as a right, the opinion added. 

Mr. Justice Frankfurter, joined by 
Mr. Justice Clark, wrote a concurring 
opinion which canvassed past rulings 
of the Commissioner relied upon by the 
taxpayer to show that the “subsistence 
payments” do not constitute income. 
The opinion concluded that the tax- 
payer’s theory was not applicable to 
the kind of payment at issue here, but 
that there was sufficient evidence here 
to justify a jury finding that the pay- 
ments were wholly charitable. 

Mr. Justice Whittaker wrote a dis- 
senting opinion in which Mr. Justice 
Harlan and Mr. Justice Stewart joined. 
The dissent took the view that the 
strike payments were not motivated by 
benevolence but were made by the 
union to enable and encourage the 
strikers to continue the strike, and 
were therefore taxable as income as 2 
matter of law. 

The case was argued by Wayne ©. 
Barnett for the United States and by 
Joseph L. Rauh, Jr., for respondent. 

















Trade Regulation... 
brokerage 

Federal Trade Commission v. Henry 
Broch & Company, 363 U. S. 166, 4 
L. ed. 2d 1124, 80 S. Ct. 1158, 28 
Law Week 4383. (No. 61, decided 
June 6, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Seventh Circuit. Reversed. 

This case dealt with the meaning of 
Section 2(c) of the Robinson-Patman 
Act which makes it unlawful! for “any 
person ...to pay or grant... anything 
of value as a commission, brokerage, 
or other compensation, or any allow- 
ance or discount in lieu thereof... to 
the other party to such transaction”. 

Respondent was a broker for a num- 
ber of principals who sell food prod- 
ucts. He had agreed to act for Canada 
Foods Ltd., processor of apple concen- 
trate, for a 5 per cent commission—1 
per cent more than Canada Foods’ 
brokers received because re- 
spondent stocked merchandise in ad- 
vance of sales. Canada Foods set a 
price of $1.30 a gallon in fifty-gallon 
drums for its 1954 pack of apple con- 
centrate. The J. M. Smucker Co., a 
buyer, acting through another broker, 
offered $1.25 a gallon, but Canada 
Foods would not agree, saying that the 
only way the price could be cut would 
be by cutting the brokerage. About the 
same time respondent was negotiating 
with Smucker. Canada made the same 
reply to it, adding that it would sell 
at $1.25 if respondent would reduce 
its brokerage from 5 to 3 per cent. Re- 
spondent agreed and the sale was con- 
summated, The reduction in brokerage 
was unknown to Smucker. 

The Federal Trade Commission 
charged respondent with violation of 
Section 2(c) and entered a cease-and- 
desist order, which was reversed by the 
Court of Appeals. 

The Supreme Court reversed the 
Court of Appeals in a five-to-four de- 
cision in which Mr. Justice Douglas 
spoke for the majority. The Court re- 
called that the Robinson-Patman Act 
had been intended to prohibit all de- 
vices by which large buyers gained 
discriminatory preferences over small- 
er ones by virtue of their greater pur- 
chasing power. One means of obtaining 
price concessions was to set up dummy 


brokers, employed by the buyer, who 


other 


rendered no services and then turned 
over their brokerage fees to the buyer. 
The Court declared that the evil at 
which Section 2(c) is aimed can be as 
easily perpetrated by the seller’s broker. 
Of course, the Court said, the seller 
and the broker can agree upon any 
brokerage fee they wish, but when they 
agree upon one and then reduce it 
when necessary to meet the demands 
of a favored buyer, they are using the 
reduction in brokerage to undermine 
the policy of the statute. It was im- 
material, the Court added, that the 
buyer did not know of the reduced 
brokerage. “The powerful buyer who 
demands a price concession is con- 
cerned only with getting it. He does 
not care whether it comes from the 
seller, the seller’s broker, or both.” 

Mr. Justice Whittaker wrote a dis- 
senting opinion in which Mr. Justice 
Frankfurter, Mr. Justice Harlan and 
Mr. Justice Stewart joined. The dissent 
argued that the statute was not aimed 
at the truly independent broker who 
reduced his fee in order to enable the 
seller to reduce his price, and while 
the phrase “any person” covered the 
independent broker, there was no indi- 
cation here that the buyer had claimed 
or received any “brokerage allowance” 
or discount as compensation for serv- 
ices. The true intent of Congress, said 
the dissent, was to permit an independ- 
ent broker to negotiate the rate or 
amount of his commissions with his 
principal, and the legislative history 
indicated that Congress did not in- 
tend Section 2(c) to affect negotiated 
charges for legitimate brokerage serv- 
ices. 

The case was argued by Daniel M. 
Friedman for petitioner and by Fred- 
erick M. Rowe for respondent. 


Waters and watercourses... 
non-navigable streams 

United States v. Grand River Dam 
Authority, 363 U. S. 229, 4 L. ed. 2d 
1186, 80 S, Ct. 1134, 28 Law Week 
4450. (No. 503, decided June 13, 
1960.) On writ of certiorari to the 
United States Court of Claims. Re- 
versed. 

This was a suit to recover $10,000,- 
000 from the United States for the 
taking of respondent’s water rights on 
the Grand River, a non-navigable trib- 
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utary of the Arkansas River. The re- 
spondent, “‘a governmental agency and 
body politic and corporate” created by 
the State of Oklahoma, held a license 
from the Federal Power Commission to 
build and operate a hydroelectric proj- 
ect at three sites along the Grand. In 
1946, the United States built a project 
of its own at Ft. Gibson, one of the 
three sites, as part of a plan for regu- 
lating navigation, controlling floods 
and producing power on the Arkansas 
and its tributaries. The Supreme Court 
held there was no federal appropria- 
tion of property but rather merely the 
“frustration of- an enterprise” by exer- 
cise of a superior governmental power. 
The Court of Claims had held that the 
United States was liable, although it 
had reserved the question as to the 
amount of compensation. 

The Court’s unanimous opinion was 
written by Mr. Justice Douglas. Al- 
though the Government had contended 
that the navigational servitude in favor 
of the Federal Government covered non- 
navigable as well as navigable waters, 
pre-empting state property rights in 
such waters, the Court’s opinion did 
not reach this question. The Court said 
that the improvements on the Grand, 
undertaken to protect the “navigable 
capacity” of the Arkansas, were within 
the constitutional power of Congress. 
The Court was unimpressed by re- 
spondent’s argument that the United 
States had divested itself of any rights 
in the water of the Grand prior to the 
admission of Oklahoma to the Union, 
and declared that respondent “has 
done no more than prove that a pros- 
pective business opportunity was lost”. 
“The United States”, the Court con- 
cluded, “did not appropriate any busi- 
ness, contract, land, or property of re- 
spondent. It had the superior right by 
reason of the Commerce Clause to 
build the Ft. Gibson project itself or 
to license another to do it. The frus- 
tration of respondent’s plans and ex- 
pectations which resulted when the 
United States chose to undertake the 
project on its own account did not take 
property from respondent in the sense 
of the Fifth Amendment.” 

The case was argued by Solicitor 
General Rankin for the United States 
and by Jess Larson for respondent. 
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The current product of courts, 
departments and agencies 


Aeronautical Law... 
adequate service 

The Court of Appeals for the District 
of Columbia Circuit has held that the 
Civil Aeronautics Board may order an 
air carrier to furnish additional service 
between specified points without mak- 
ing a finding that the existing aggre- 
gate services of all carriers in the 
affected market do not meet public 
requirements. 

The Board found that Capital Airlines 
service between Toledo and New York, 
Chicago and Philadelphia was inade- 
quate and ordered additional air-coach 
flights. The Board acted under $404(a) 
of the Federal Aviation Act, 49 U.S. 
C.A. §1374(a), which requires certifi- 
cated air carriers to provide transpor- 
tation as authorized by their certificates 
“upon reasonable request” and “to 
provide .. . adequate service...” Serv- 
ice between the cities mentioned is 
also furnished by United Air Lines; 
its flights were more frequent and in- 
cluded non-stops. 


Resisting the order, Capital contend- 
ed that it was invalid because the 
Board had not made a finding that the 
total service furnished by Capital and 
United was inadequate and that pas- 
sengers could not find space on Unit- 
ed’s planes. The Board argued that 
the statute required each carrier to 
provide an adequate service; it said 
that “the fact that the aggregate of 
service is adequate does not necessar- 
ily absolve the carrier whose services 
are inadequate”. The Board also main- 
tained that in this particular area it 
had certificated Capital in order to 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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provide a competitive spur to United. 
The Court agreed with the Board’s 


position and affirmed its order. It de- 
clared that the adequacy of the aggre- 
gate service was only one factor in 
determining the adequacy of an indi- 
vidual carrier’s service. “We do not 
decide”’, it said, “‘whether a certificated 
carrier can be required to undertake 
competitive service where it can show 
that the potential market is completely 
satisfied and that service could only 
But, 
it continued, that was not the case 
here. It pointed out that the Board had 
found that there was a traffic potential 
not being fulfilled and that estimates 
showed that Capital could furnish the 
ordered flights without loss. 


be instituted at a hopeless loss.” 


The Court also turned down Cap- 
ital’s argument that the order should 
be reversed because it specified air- 
coach flights. This fell within the 
Board’s discretion, the Court ruled. 


(Capital Airlines, Inc. vy. Civil Aero- 
nautics Board, United States Court of 
Appeals, District of Columbia Circuit, 
July 11, 1960, Bazelon, J.) 


Attorneys at Law... 
Christmas cards 

Two Hartford lawyers who got car- 
ried away with sending Christmas 
cards have been reprimanded by the 
Superior Court of Connecticut, Hart- 
ford County, for unethical conduct. 

At the 1959 Christmas season the 
firm of which the two lawyers were 
partners sent out 9,250 Christmas cards 
through a mailing service and their 
own stenographic employees. The mail- 
ing list came from a card filing system 
maintained by the firm, which included 
everyone from casual walk-ins at the 
office to jurors who had served in 
cases in which the firm had been in- 
volved, to tradesmen whose names and 
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addresses might have been picked up 
by someone in the office. In fact, the 
card which brought on the proceeding 
was mailed to a gasoline service station 
that had gotten on the list after some- 
one in the office had “met the man 
there”. The cards bore the firm name 
“Cole and Cole”, the legend “Attorneys 
at Law” and listed the names of the 
partners and six associates. 

The Messrs. Cole contended there 
was nothing wrong with this. They just 
had the spirit of the season, they said. 
After all, one of them argued, what’s 
the difference between sending a card 
and wishing someone a Merry Christ- 
mas in person, and certainly the latter 
isn’t improper. 

The Court termed this argument 
“audacious”. It said that his “maturity 
and sense of judgment ought surely to 
provoke better reasoning than” his 
contention “that these cards were in- 
tended purely and simply as a warm, 
human and heartfelt desire to wish 
those 9,250 people the season’s greet- 
ings...” It could see no comparison 
between the cards and a personal greet- 
ing, and it concluded that the sending 
of the cards was a violation of Canon 
27 of the Canons of Professional 
Ethics, which makes it “unprofessional 
to solicit professional employment by 

. . advertisements, through . . . com- 
munications ... not warranted by per- 
sonal relations”. 

But the Court went further than this. 
It also found that one of the Coles 
violated Canon 22, requiring the con- 
duct of lawyers before the Court to be 
characterized by candor and fairness. 
This was based on his statements, 
which it declared to be reckless and 
unfounded, that the grievance commit- 
tee had acted from less than pure mo- 
tives. The Court said to make this ac- 
cusation was conduct “unprofessional 
and not becoming to a lawyer of so 




























many years’ experience”. 

The Court declined to spell out what 
kind of greeting cards a lawyer may 
send and to whom. “It merely re- 
quires a little common sense, some 
thought and an honest endeavor to live 
up to the true standard of a fine pro- 
fession”, the Court concluded. 


(Hartford County Grievance Commit- 
tee v. Cole, Superior Court of Connecti- 
cut. Hartford County, March 22. 1960. 
Shapiro, J., 22 Conn. Sup. 86. 161 A. 
2d 590.) 


Courts... 
photographs and TV 

An Atlanta trial court’s rule barring 
photography and television from the 
courthouse sidewalks of any _partici- 
pant in or at a trial has been approved 
by the Supreme Court of Georgia. 
which turned aside contentions that 
the rule violated freedom-of-the-press 
guarantees, 

The rule was adopted in November 
of 1958 by the Superior Court of 
Fulton County [Atlanta] the 
courthouse and environs had experi- 


after 


enced a near-invasion by the press and 
radio to report a couple of sensational 
The rule prohibits the 
photographing, televising or sound re- 


proceedings. 


cording of “any defendant, prosecutor, 
attorney, witness, juror, spectator, or 
other participant in or at any trial... 
in the courthouse building, on the 
courthouse steps, or on the adjacent 
sidewalks and public streets”. Two At- 
and 
Press Association protested the rule 
insofar as it prohibited “the taking of 
pictures of spectators and other per- 
sons not in custody of the court, on 
the streets and sidewalks surrounding 
the courthouse”, 


lanta newspapers the Georgia 


Remarking that no freedoms, includ- 
ing the freedoms of speech and press, 
are absolute, the Court held that the 
extension of the rule to the courthouse 
sidewalks was within the inherent pow- 
er of a court and within the provisions 
of Georgia statutory law granting a 
court the power “to preserve and en- 
force order in its immediate presence, 
and as near thereto as is necessary to 
prevent interruption, disturbance, or 
hindrance to its proceedings”. 

The Court recognized the breadth 
of the constitutional guarantees of free- 








dom of the press and speech, but it 
agreed with the Court of Appeals of 
Maryland’s statement in Ex parte 
Strum, 152 Md. 114, that there are 
“the vindication of 
those privileges depends on judicial 
action”. The Court declared: 


occasions when 


. . . There are proper spheres within 
which the courts and the press may op- 
erate without any conflict of interest 
or purpose. In this case the liberty of 
the press has been invoked in support 
of acts which the trial judge found 
were an invasion of the domain within 
which the authority of the court is ex- 
clusive. A due regard for the integrity 
of the judicial power forbids, and the 
legitimate interests of the press do not 
require, that such an encroachment 
should be sanctioned. 


(Atlanta Newspapers, Inc. v. Grimes, 
Supreme Court of Georgia, May 5, 1960, 
rehearing denied May 18, 1960, Hawkins, 


J., 114 S.E. 2d 421.) 


Criminal Law... 
references to “‘Anatomy”’ 
attorneys had _ better 
keep quiet about Anatomy of a Murder 
if they want to keep their convictions. 


Prosecuting 


This seems to be one of the lessons 
discernible from a recent decision of 
the United States Court of Military 
Appeals reversing a larceny conviction. 

One of the grounds for reversal was 
the trial counsel’s implication in his 
closing argument that the accused’s de- 
fense of insanity had been manufac- 
tured in much the same way as that 
which proved successful in the Michi- 
gan Supreme Court justice’s novel. 
Here’s the way the trial counsel put it 
to the court martial: 


. I don’t know whether any of the 
court members have read Anatomy of 
a Murder, but in there, there was an 
interesting portion of the book dealing 
with a similar situation. There was an 
air tight case against the accused and 
the lawyer knew his only defense 
would be insanity. So he sat down and 
gave what he called “the lecture” to 
his client. I’m not saying this hap- 
pened in this case, but I’m saying that 
such things are possible. . . 


Since the prosecutor produced no evi- 
dence of “the lecture”, the Court con- 
cluded that his insinuations were un- 
founded. “One can hardly conceive of 
a method more calculated to deceive 
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the court concerning an apparently 
valid defense”, it declared, “than base- 
lessly to suggest that it was falsely 
constructed by a ‘shrewd’ defense 
counsel.” 

Another ground for reversal was the 
trial counsel’s emphasis on the “offi- 
cial” character of an Armed Forces 
technical manual, Psychiatry in Mili- 
tary Law, and the so-called policeman- 
at-the-elbow insanity test favored by it. 
The prosecutor referred to the manual 
in cross-examining the defendant’s 
psychiatrist and indicated in his clos- 
ing argument that the policeman-at- 
the-elbow test was that applied in mili- 
tary law, but the law officer did not 
instruct on it. 

Adhering to its holding in U. S. v. 
Gray, 9 U.S.C.M.A. 208, the Court 
declared that Armed Services tech- 
nical manuals have no better standing 
than ordinary texts. “When they are 
improperly used by the Government in 
an attempt to control consideration by 
the court of a particular defense ad- 
vanced by the accused,” it continued, 
“intimations of command control are 
introduced and, absent proper curative 
action by the law officer, reversal must 
follow.” 

One judge dissented. He thought 
the trial counsel was entitled to use 
the technical manual in cross-exami- 
nation of the medical expert witness, 
that the manual exercised no “com- 
mand control” and that references to 
the manual’s insanity test were proper. 
The dissenter also felt that the Anatomy 
of a Murder reference was unobjec- 
tionable because it was a similitude, 
but he indicated that he, like the trial 
counsel, saw a remarkable parallel. 


(U.S. v. Allen, United States Court of 
Military Appeals, June 17. 1960, Fergu- 
son, J.. 11 U.S.C.M.A. 539.) 


Criminal Law .. . 
wire-tap evidence 

Although the Court of Appeals for 
the Second Circuit recently ruled that 
it would not enjoin state officers from 
using wire-tap evidence in a state trial 
(277 F. 2d 739—46 A.B.A.J. 670; 
June. 1960), the Court continued a 
stay order against the officials granted 
earlier, pending application to the 
Supreme Court of the United States by 
the person against whom the evidence 
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may be used. The latter Court granted 
certiorari on June 27, 1960. 

Now the Second Circuit on motion 
has clarified the scope of its stay order 
to include not only the wire-tap evi- 
dence, but also any evidence obtained 
as a result of leads contained in the 
wire-tap conversations. Judge Friendly, 
in granting the motion, explained that 
the Court’s opinion was perhaps not 
clear on this point because the phrase 
“wire-tap evidence”, at least since the 
second Nardone case, 308 U. S. 338, 
has been commonly used to include the 
fruits of the wire-tapping as well as 
the intercepted messages. 


(Pugach vy. Dollinger, United States 
Court of Appeals, Second Circuit, July 
12, 1960, Friendly, J.) 


Fair Trade... 
effect of discounts 

The Supreme Court of New Hamp- 
shire has held that state’s fair trade 
law constitutional and has concluded 
that a manufacturer does not lose the 
advantage of the law by authorizing 
cash discounts and the issuance of 
trading stamps. 

The case involved an_ injunction 
against a non-signer. The manufac- 
turer had ten signed contracts in the 
state and had issued a “cash discount 
—trading stamp policy” statement 
which provided that the contracts 
would not be violated by the retailers’ 
extension of interest-free credit, cash 
discounts, or gifts, certificates, stamps 
or coupons. 

The Court noted that eighteen of thir- 
ty-three state courts that have passed 
on fair trade statutes in the last ten 
years have declared them unconstitu- 
tional, while fifteen courts, including 
the Supreme Court of the United States, 
have upheld them. It pointed out that it 
could not strike down the law unless it 
could find that it “bears no relation to 
those objects” included within the police 
power, The Court concluded it could 
not make that finding, although it 
might grant arguendo that “the bal- 
ance of economic utility now seems to 
tip against such a law”. Continuing, 
the Court declared: “In short, we be- 
lieve that a government of laws is best 
served when, in such situations as the 
present, a court exercises sufficient 
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judicial restraint so that it does not 
substitute its economic or sociological 
predilections for the judgment of the 
legislature.” 

Turning aside the argument that the 
manufacturer had forfeited its rights 
under the law by adopting a discount 
and trading stamp policy, the Court 
noted again that the authorities are 
split, but it concluded that the exten- 
sion of credit, the offering of discounts, 
and the issuance of stamps were noth- 
ing more than common customs of the 
trade to be “equated to the offering of 
free delivery or free parking”. 


(Corning Glass Works v. Max Dichter 
Company, Inc., Supreme Court of New 
Hampshire, May 31, 1960, rehearing 
denied June 27, 1960, Blandin, J., 161 A. 
2d 569.) 


Negligence ... 
fireworks display 

The Supreme Court of Pennsylvania, 
with two judges dissenting, has affirmed 
a non-suit against three persons who 
received injuries from fireworks that 
fell short into the spectators at a church 
picnic fireworks display. 

The plaintiffs sued the producer of 
the fireworks display, and the Court 
held they were not entitled to use 
either the doctrine of absolute liability 
or the exclusive-control rule. Thus they 
were relegated to proving negligence 
on the producer’s part, and the Court 
said they had failed to do this. 

In denying use of the absolute- 
liability rule the Court decided that a 
public fireworks display, handled by 
a competent operator in a reasonably 
safe area and properly supervised, is 
not an ultra-hazardous activity. The 
doctrine of exclusive control, the Court 
declared, was unavailable because the 
nature of the occurrence was not so 
unusual that an inference could reason- 
ably follow that it would not have hap- 
pened except for the operator’s failure 
to exercise reasonable care. 

The Court went on to hold that the 
plaintiffs’ evidence that many of the 
fireworks fell into the area reserved for 
spectators did not prove the defendant 
negligent. “The evidence presented 
amounts to no more than a showing 
of the happening of an unfortunate 
accident”, the Court remarked. “What 
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caused the occurrence is left to specu- 
lation and conjecture.” 

One of the two dissenting judge- 
thought the case was one for the ap- 
plication of the exclusive-control doc- 
trine. He wrote: “A person who is 
invited to a pyrotechnical performance 
has the right to expect that he will not 
be shot at with Roman candles, that 
sky rockets will not drop on his head, 
that aerial bombs will not explode un- 
der his feet and that pin wheels will 
not roll to his immediate vicinity and 
there revolve to his disaster.” 


(Haddon vy. Lotito, Supreme Court of 
Pennsylvania. May 4, 1960, Eagen, J., 
161 A. 2d 160.) 


Segregation ... 
too deliberate speed 

The Court of Appeals for the Third 
Circuit, with one judge dissenting, has 
come up with one of the most far- 
reaching school segregation decisions 
since the School Segregation Cases, 
347 U. S. 483 and 349 U. S, 294, 

Unimpressed with the State of Del- 
aware’s one-grade-a-year integration 
plan, the Court has ordered the State 
Superintendent of Public Instruction 
to submit to the district court a plan 
providing “for full integration of all 
grades” throughout the state beginning 
with the fall term in 1961. Addition- 
ally, the Court directed the school dis- 
tricts involved in the litigation to inte- 
grate all students “actively seeking in- 
tegration” commencing with the fall 
term of 1960. 


The Delaware plan found defective 
by the Court was a grade-by-grade 
procedure, commencing with the first 
grade in 1959, The district court had 
approved it and concluded that more 
rapid integration would overcrowd the 
school rooms, overtax the teachers and 
have an undesirable emotional impact 
on some of Delaware’s segregated com- 
munities. 

The Third Circuit could not agree. 
It declared the plan did not accord 
with its mandate when the case was 
before it in 1958, 256 F. 2d 688, and 
that ‘it did not follow the intent and 
substance of the School Segregation 
Cases, which require desegregation 
“with all deliberate speed”. 

The Court characterized the Deia- 
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ware plan as “fraught with unreality”. 
Using the statistics in evidence, it con- 
cluded that if full integration were 
undertaken at once, only about 170 
Negro children would register in inte- 
grated schools from grades 1 to 12. 
This figure was obtained by projecting 
the actual percentage, which was only 
2.5 per cent, of Negro first-grade chil- 
dren who applied for entrance at “white 
schools” when the plan started in 1959. 
The Court emphasized that not all 
Negro children would seek integration 
and that the fears of overcrowding— 
one of the supporting reasons for the 
year-by-year plan—were unfounded. 
“Doubtless there would be some over- 
crowding in particular schools,” the 
Court remarked, “and many temporary 
or permanent rearrangements in school 
facilities relating to teachers, school 
houses, school rooms, and transporta- 
tion would have to be made, but it is 
unrealistic to suggest that all Negro 
pupils now in segregated schools would 
immediately seek admission to desegre- 
It has been the ex- 
perience in school desegregation that 
a large number of Negro children do 
not seek integration even when offered 
the opportunity.” 


gated schools. . . 


As to the argument that the commu- 
nity was not ready for full desegrega- 
tion, the Court pointed out that six 
years have passed since segregation 
was declared unconstitutional. “We 
believe that the people of Delaware 
will perform the duties imposed on 
them by their own laws and their own 
courts and will not prove fickle to our 
democratic way of life and to our re- 
publican form of government”. the 
Court declared. 


The dissenting judge, conceding that 





the school authorities might be charged 
with proceeding with more delibera- 
tion than speed and that a quicker plan 
of integration might have been desira- 
ble, thought nevertheless that the Court 
should approve the plan found satisfac- 
tory by the district judge. He noted 
that it did provide “steady progress” 
and might be “as good as any we can 
expect”. 


(Evans y. Ennis, United States Court 
of Appeals, Third Circuit, July 19, 1960, 
Biggs, C. J.) 


Taxation... 
“employer” status 

The New York Court of Appeals has 
affirmed the determination of that 
state’s Industrial Commissioner that 
the Communist Party is not entitled to 
the status of an “employer” and there- 
fore cannot pay the unemployment 
compensation tax and afford its em- 
ployees the benefits of unemployment 
compensation. As to the particular 
employee-claimant involved in the pro- 
ceeding, however, the Court ruled that 
he was eligible for benefits because his 
employment with the party had termi- 
nated before March of 1957, when it 
was suspended from registration as a 
contributing employer. 

The Court based its decision on the 
Federal Communist Control Act of 
1954, 50 U.S.C.A. §842, which declares 
that the Communist Party is “not en- 
titled to any of the rights, privileges, 
and immunities attendant upon legal 
bodies created under the jurisdiction 
of the laws of the United States or any 
political subdivision thereof...” The 
Court said this necessarily meant that 
the party was deprived of all the 
“rights, privileges and immunities” 
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which others have, and that one of 
these was the status and enrollment as 
an employer within the unemployment 
compensation law. “Whatever value 
that status may have is being sought 
and claimed by the Communist Party 
in this proceeding”, it stated. 

The majority of the Court was not 
influenced by the fact that the Federal 
Government is still collecting unem- 
ployment insurance taxes from the 
Communist Party. “What the reason 
is for this position we do not know”, 
the Court remarked, “and there is not 
enough in the record to prove any 
binding federal administrative con- 
struction of the federal acts.” At any 
rate, the Court continued, New York 
has independent power to act. 

The Court also rejected contentions 
that the Communist Control Act is un- 
constitutional. It said that it was 
neither a bill of attainder nor ex post 
facto legislation, and did not deny due 
process of law. 

Two judges dissented on the ground 
that determination by the federal au- 
thorities that the party is subject to 
registration and tax under the Federal 
Unemployment Tax Act compelled a 
like treatment by New York. They de- 
clared, moreover, that the Commission- 
er’s ruling was unreasonable because 
it was based on an unsupportable con- 
struction of the Communist Control 
Act. “There are surely better ways of 
dealing with the problems posed by 
communism and the Communist Party 
than by forced and unreal construction 
of statutes designed to serve entirely 
different purposes”, they wrote. 


(Matter of Albertson (Lubin), New 
York Court of Appeals. May 26, 1960, 
Desmond, C. J., 8 N.Y. 2d 77.) 
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Students of legislation have long emphasized the need for research 
as an aid to intelligent drafting. In the following presentation, which 
in substance was delivered at the dedicatory conference of the new law 
school building at the University of Chicago, Professor Dunham exam- 
ines the role of research in the field of intestate succession. 





Social Science Research for Legislative Reform 


by Allison Dunham, Professor of Law, University of Chicago 


For many years lawyers have urged 
and been urged that social science re- 
search be used in the solution of legal 
problems. We can illustrate the utility 
and the limitations of social science 
research by taking a very limited area 
of the law and see where social science 
research leads us. The area selected for 
illustration is the laws of 
succession. Few laws can be said to be 


intestate 


so clearly grounded on human be- 
havior as these laws and therefore it 
would be useful to consider what social 
science research can do in the intestate 
succession field. Over three hundred 
years ago Grotius said that the intestate 
succession law was to provide that the 
property of a dead man was to belong 
“to the person to whom it is especially 
probable that the dead man had wished 
that it should belong”. Writers and 
decisions have generally taken this 
position. Thus here we seem to have 
a direct mandate to make our law con- 
form to the probable wishes of the 
community. 

Although there seems to be no evi- 
dence that any American statute of dis- 
tribution has been drafted on the basis 
of social science research, the British 
Parliament, steeped in its traditions of 
research for the purpose of legislative 
reform, twice has charged a Royal 
Commission with a social science re- 
search study to enlighten the legislators 
as to what people probably expect to 
happen to their property at death. 
In 1925 and again ‘in 1952 Royal 
Commissions in England studied a 
sample of wills in order to determine 
what people actually do with their 
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property. As a result of the first of 
these studies in 1925, England made 
the first major change in its statute of 
distribution since 1670. It is the pur- 
pose of this paper to consider some of 
the problems which arise in construct- 
ing a social science research project 
to obtain the information which ap- 
pears necessary in drafting a reform 
of the statute of distribution. 

The underlying theory of the two 
studies undertaken in England by the 
Royal Commissions is that people who 
make a will are really not different 
from those who fail to make one, ex- 
cept for the formality of whether they 
make a will or not, and that therefore 
a study of a sample of wills will indi- 
cate what people who do not have wills 
would want done with their property 
if they had thought about it, or, to use 
the term that Grotius used, to indicate 
the person to whom it is probable the 
dead man had wished that it should 
belong. Our first problem, therefore, 
is to consider whether this is a fair 
assumption. 

There are several reasons which 
should warn us against accepting as 
typical the people who make a will. 
For one thing, we know that the people 
who make a will are likely to have a 
larger estate in dollar amount than 
those who don’t. It is clear for exam- 
ple that the proportion of people mak- 
ing a will increases in relation to the 
size of the estate. A second reason is 
that we know that some wills were 
made so long before the death occurred 
that they cannot be taken as a realistic 
expression of the testator’s wish as to 
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the circumstances existing at the tin 
of his death, e.g., the will may hay. 
been made at the time of marriage. 
long before any children had come. 
and the testator failed to change his 
will simply because he had forgotten 
about it or neglected to do so. 

A third reason for questioning 
whether a sample of wills is adequate 
comes from the fact that we are by 
hypothesis drafting a statute for those 
who do not make wills. We have had 
on our statute books since 1670 very 
definite statutes concerning the manner 
of distribution of property at death, 
and it has been suggested by research 
projects in other areas of law and 
society that statutes™themsélves have 
an educational value in forming the 
attitudes of the population. Is it pos- 
sible that, after almost two hundred 
years of operation under a statute 
which gives one third of the property 
to the widow and two thirds to the 
children, the basic community at- 
titude has been so influenced by this 
statute that this is thought to be the 
desirable method of distribution? Per- 
haps the reason that some do not have 
wills is that the people think that the 
intestate law is good enough for the 
typical family set-up. If this hypothesis 
is correct, then the people who make 
wills are not typical of the populace for 
whom the statute is being drafted. It 
has been suggested in some limited 
studies that the percentage of wills 
seems to increase as the intestate suc- 
cession laws deviate from the commu- 
nity attitudes as to the fairest method 
of distributing property. A low per- 
centage of wills to the total number 
of estates may indicate only that peo- 
ple are satisfied with the present 
statute, 

In constructing a social science re- 
search project for statutory reforms of 
the statute of distribution, it is, there- 
fore, a good working hypothesis not 
to rely, at least at the outset, on a 
study of wills alone. We should ex- 
amine through questionnaires people's 
sense of justice with respect to the 
distribution of property in order to 
determine whether those who make 
wills have attitudes representative of 
those who do not. The difficulty with 
this method is that here people are 
asked in an informal, casual interview 





for attitudes concerning grave matters 
of life and death. It is a problem, 
therefore, to determine what weight 
should be given to expressions of opin- 
ion in such a hypothetical situation. 
We do have other methods by which 
we may validate the answers given to 
our questionnaire and the representa- 
tiveness of wills. We know, for in- 
stance, that there are large bodies of 
people with modest incomes who have 
estates which must pass at death but 
which do not pass under the intestate 
succession laws. Thus, on a life insur- 
ance policy the insured must designate 
a beneficiary unless he wishes the 
property to pass in accordance with 
the intestate succession laws of his 
state. There are pension and annuity 
schemes, both statutory and contrac- 
tual, which provide that if the em- 
ployee dies before the age of retire- 
ment there are sums which must pass 
to designated beneficiaries or in ac- 
cordance with the intestate laws of the 
state or sometimes in accordance with 
special statutory schemes applicable 
only to these pension plans. For ex- 
ample, we know that under the Rail- 
road Retirement Act, a pension scheme 
of the 
Federal Government, there is provision 
that on the death of the employee be- 
fore retirement his contributions and 


administered by an agency 


other sums are to be distributed in 
accordance with a scheme provided in 
the statute or with beneficiary schemes 
designated by the employee. This stat- 
utory scheme gives a much greater 
priority to the wife—indeed, it gives 
all to the wife—than the intestate suc- 
cession laws of the states in which the 
employees live. We also know that the 
railroad employees as a group, some 
eight million of have made 
fewer designations of beneficiaries for 
the annuity scheme than have people 
with insurance policies or people with 
wills. In other words, the percentage 
of people who think they need to desig- 
nate a beneficiary under the railroad 
retirement scheme seems to be lower 
than the percentage of people who 
think they need to designate a bene- 
ficiury contrary to the general scheme 
of property distribution. 


them, 


Whatever the outcome of the inves- 
ligation on these matters, it is not too 


early to speculate about the limitations 
of their usefulness for the purpose of 
law reform. Suppose that our social 
science research teach us that 
different groups in the population have 
different notions of fair distribution, 
what could we possibly do with them? 
Theoretically 


does 


our statutory reform 
could provide for each of these differ- 
ences, Thus, theoretically, we could 
have one set of distribution laws for 
women, another set for men, or we 
could go further and have one set of 
distribution men who are 


business executives and another set for 


laws for 


men who are, let us say, policemen. 

Fortunately our preliminary studies 
in these matters would indicate that 
the community sense of justice is rela- 
tively uniform, i.e., we have quite 
homogeneous attitudes toward the in- 
testate succession laws for methods of 
distribution. To the extent that our re- 
search findings indicate that there are 
differences, however, intestate succes- 
sion laws are bound to be unjust to 
some interests which do not fall into 
the regular pattern. The legislator must 
then consider which of the possible 
variations will accommodate the larg- 
est number of actual cases and will 
reduce injustice to a minimum. 

At this point we should be able to 
note that we now have an answer to a 
question which disturbs many people 
about social science research. It should 
appear from the discussion which I 
have presented that this type of re- 
search cannot imply an abdication by 
the legislature in favor of the public 
opinion poll. While social science re- 
search might tell us that policemen do 
have a different sense of justice con- 
cerning distribution of property at 
death from, say, lawyers, social science 
research cannot tell us whether the law 
should regard this as an important 
variation. More important, social sci- 
ence research, at least at present, can- 
not help the legislator make the orig- 
inal decision concerning the extent to 
which he should make the intestate suc- 
cession law conform to the probable 
desires of the average person or group 
of persons in the population. For ex- 
ample, it would appear that our social 
science research is going to tell us that 
in almost all groups of the population 
the surviving spouse is the person to 
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whom the property should be distrib- 
uted. At least, this is what people who 
make decisions, i.e., deceased persons 
who have drafted wills, have decided, 
and it is likely that those who think 
about it in response to our question- 
naire will also come to the same kind 
of conclusion. In general, the property 
should be distributed to the surviving 
spouse, 

Let us shift our thinking for the 
moment to the approach of the “bad 
man” of Mr, Justice Holmes. We know 
that there are in this world “bad sur- 
viving spouses”. We also know that the 
bulk of the surviving spouses to whom 
the population wishes to leave the 
property are what we would call good 
surviving spouses. What is it then that 
our typical property owner means 
when he says the fairest distribution 
is to leave all of the property to the 
surviving spouse? Is it his expectation 
that on her death she will leave the 
property to the deceased owner’s chil- 
dren? If it is, then by providing a 
statute which honors the desires of 
persons who expect the surviving 
spouse to be good, we have permitted 
the surviving spouse, if she or he is 
bad, to leave the property to persons 
other than the children of the deceased 
owner. Thus, our intestate succession 
law, which might accurately reflect the 
common attitude for the typical sur- 
viving spouse, permits the atypical 
surviving spouse to take the property 
away from the persons to whom the 
population generally thinks it will go 
after the death of the surviving spouse. 

We have then presented our compe- 
tent legislator, who has looked at the 
best of social science research, with a 
problem which social science research 
cannot fully answer at the moment. 
Should his law provide for the typical 
and good surviving spouse and let own- 
ers who have reason to believe they 
should not trust the spouse to provide 
restrictions on the spouse in his will, 
or, on the other hand, should the law 
be designed to protect the person who 
inadvertently leaves all of his property 
to the spouse and require the owner 
who trusts his spouse to so specify in 
his will? To state this issue more 
broadly, should not the statute of dis- 
tribution be set up so as to minimize 
the damage to our sense of justice 


Vol. 46 1021 





Department of Legislation 


which the bad surviving spouse can 
do? Thus, even though we know most 
people think the fairest thing to do is 
to leave all to the surviving spouse, we 
could in our statute of distribution 
give that spouse only some of the prop- 
erty and not all and leave the balance 
to the children where the population 
ultimately expects it to go. Thus, we 
have minimized the damage which the 
bad spouse can do. She can disin- 
herit the children only as to the share 
which we have given her. If we think 
along these lines, we are then presented 
with other problems. If we divide the 
property of the deceased owner among 
the surviving spouse and the children, 
we may in small estates leave so little 
to the surviving spouse that even the 
good spouse cannot adequately take 
care of herself. We do have some in- 
dication in the wills studied that the 


larger the estate is in dollar volume 
the more likely the deceased testator is 
to leave something to the children and 
not all to the surviving spouse. The 
difference, however, is not great. In 
the English study it would appear that 
whether the person had much money or 
little money the tendency is to leave 
all to the surviving spouse. The Eng- 
lish Parliament, nevertheless, made a 
distinction, and it is the only distinc- 
tion which the statute makes between 
estates with much money and those 
with not very much. In the small 
estates all of the property was left to 
the surviving spouse, thus permitting 
the bad spouse to dissipate the assets 
and disinherit the children. In the 
large estates, however, the English 
statute concluded that while the wife 
should have the life use of the bulk of 
the property, one half of the property 


should be left directly to the children. 
Thus, it would appear that social 
science research, when we apply the 
rigorous analysis suggested by Mr. 
Justice Holmes, cannot in all cases 
answer the major questions for our 
legislator. By use of social science 
research and Mr. Justice Holmes’ an- 
alysis, our competent legislator is en- 
abled to sharpen the issues which he 
must face. Social science research in- 
creases the essential factual knowledge 
for the legislator and by so doing en- 
ables him to be more discriminating in 
his selection of the central issues which 
he must solve. A social science research 
cannot select the issues for him and 
cannot tell him the solution of the cen- 
tral problem. That solution can only 
come from the training in ethics and 
philosophy which the humane legisla- 
tor has received from his previous edu- 
cation and his experience in society. 


bho General Services Administration has announced publication of the 1960-61 
edition of the United States Government Organization Manual. 

As the official organization handbook of the Federal Government, the manual 
is divided into legislative, judicial and executive sections. The handbook outlines 
the legislative authority, purpose and functions of each agency, and forty-two 
charts delineate the organization of Congress and the executive departments and 
agencies. Listed are the names of more than 4,200 officials. 

A 58-page section gives brief histories of federal agencies whose functions 
have been abolished or transferred since March 4, 1933. 

The manual is a perennial “best seller” among Government publications. 
Compiled by the Office of the Federal Register of the National Archives and 
Records Service, General Services Administration, the 817-page manual may be 
purchased for $1.50 a copy from the Superintendent of Documents, Government 
Printing Office, Washington 25, D.C. 
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Deduction of Certain Expenses with Respect to 
Legislative Proposals 


By George D. Webster, Washington, D. C. 


Since 1915, the Treasury Depart- 
ment has in some cases but with no 
fixed pattern of uniformity disallowed 
business deductions from gross income 
of certain expenditures made for the 
purpose of influencing legislation. Such 
provision for disallowance has never 
been incorporated in the taxing stat- 
utes but has only been set forth in the 
Treasury Regulations (e.g., Reg. 118, 
$$39.23(0)-1(f) and Reg. 1.162-15(c) ) 
This rule was first upheld by the Su- 
preme Court in Textile Mills v. Com- 
314 U. S. 326 (1941). 


Early last year, the Supreme Court 


missioner, 


again considered the question in Cam- 
marano V. United States. 358 U.S. 498 
(1959), and again sustained the valid- 
ity of the Treasury Regulations. In 
Cammarano, the Court relied on the 
continued existence of the Treasury 
Regulations over a forty-year period 
and the repeated re-enactment by Con- 
gress of the statutory section which 
the Treasury Regulations seek to inter- 
pret.! 

The holding in Textile Mills and the 
holding in Cammarano are the same, 
i.e., that the Treasury Regulations are 
valid. However, during this eighteen- 
year intervening period between the 
two Supreme Court decisions and even 
sulsequent to the Cammarano decision, 
the enforcement of the Regulations has 
been spasmodic and non-uniform.? The 
reason for this lack of uniformity in 
enlorcement is the fact that the scope 
of the proscribed activities embraced 
within the Treasury Regulations is far 
from clear. There are many unan- 
swered questions, and the area of de- 
ductibility and non-deductibility will, 
as a matter of fact, never be resolved 


under the present Treasury Regula- 
tions short of a substantial amount of 
litigation. In fact, if assiduously and 
seriously enforced, the Treasury Regu- 
lations as to lobbying expenses would 
be more litigation-breeding than those 
of almost any other area. 


Basic Problems 

There are several basic problems in 
the lobbying expense area. 

Initially, reference should be made 
to the purpose of the income tax. When 
the income tax was debated in Con- 
gress in 1913, Senator John Williams, 
of Mississippi, a then ranking member 
of the Senate Finance Committee, 
stated® that the object of the 1913 in- 
come tax bill was 


to tax a man’s net income; that is to 
say. what he has at the end of the year 
after deducting from his receipts his 
expenditures and losses. The object of 
the bill is not to reform men’s moral 
characters ... 


This being so, the taxing power 
should not be used as an instrument 
to enforce a particular administrator’s 
notion of public policy. That is why in 
the Lilly case+ the Supreme Court in- 
sisted that a deduction should be al- 
lowed when a payment did not frus- 
trate a national or state policy evi- 
denced by some governmental declara- 
tion and refused to sanction a con- 
struction of the statute which attempted 
to incorporate in the revenue statute 
standards of conduct never translated 
into law. The disallowance of legiti- 
mate expenses to influence legislation 
is contrary to this conclusion. 

Another’ problem in this area was 
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from Fred 


in a_ letter 
Scribner, Jr., Under Secretary of the 
Treasury, to the Chairman of the Com- 
mittee on Ways and Means, dated 
February 26, 1960, as follows: 


explained 


... It is difficult, if not impossible, for 
the Internal Revenue Service, with its 
present manpower, to “censor” or 
“monitor” lobbying of the advertising 
or grassroots variety. Indeed, it has 
been the general position of the In- 
ternal Revenue Service that it is not 
only impracticable but undesirable to 
attempt to substitute the judgment of 
the tax collector for that of the busi- 
nessman in determining the character 
of the advertising appropriate for the 
business as long as it may reasonably 
be expected to increase the patronage 
of the business. 

It is only realistic to recognize that 
many of the expenditures in these 
areas which have passed the permis- 
sible borderline under the existing 
regulations have doubtless escaped de- 
tection in the audit of tax returns. Un- 
less the Internal Revenue Service were 
to devote disproportionate man-power 
from its basic collection function to 
policing this difficult and controversial 
area, it would seem that uniform en- 
forcement would be an unattainable 
goal [italics added]. 


Dana Latham, the Commissioner of 
Internal Revenue, has similarly recog- 
nized the enforcement difficulty in this 
area in stating:® “I do not believe that 
any individual or group of individuals 
can lay down hard and fast rules which 
we in the Service can administer with 


ease.” 


H.R. 7123 

It was with some of these basic fac- 
tors in mind that H.R. 7123 was intro- 
duced by Representative Boggs and 
finally reported on July 1, 1960. This 
bill would provide® that an expense 





1. Now Section 162 of the Internal Revenue 
Code of 1954. 

2. See H. Rept. 2077 on H.R. 7123, page 2, 
which states: 

“. . . but as the Treasury Department has 
itself indicated, as a matter of actual adminis- 
trative practice, the rule was not enforced uni- 
formly .. .” 

3. 50 Cong. Rec. 3849 (1913). 

4. Lilly v. Commissioner, 343 U.S. 90 (1952). 

5. Address delivered to Tax Executives In- 
stitute, October, 1959. 

6. Specifically, H.R. 7123 proposes to amend 
§162 by adding a new subsection (d) to read as 
follows: 

~@) 


General Rule.—No expense which 


otherwise qualifies as a deduction under sub- 
section (a) (including, but not limited to, dues 
and other amounts paid to any organization) 
shall be disallowed as a deduction merely be- 
cause paid or incurred to support or oppose or 
otherwise influence action by the Congress or 
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which otherwise qualifies as an ordi- 
nary and necessary business expense 
will not be disallowed as a deduction 
because it is expended or incurred to 
influence action by the Congress or by 
the legislative bodies with respect to 
legislative or constitutional proposals. 

As reported, H.R. 7123 is a straight- 
forward proposal to correct an in- 
equity and a deficiency in the income 
tax laws which have existed for many 
years. 

It is relevant to consider H.R. 7123 
from the standpoint of both Congress 
and business. 


Congress 

From the standpoint of Congress, it 
seems that any bill which would have 
the effect of making it easier for a 
presentation to be made on a particu- 
lar problem would be of assistance to 
Congress. The more information that 
Congress receives on any subject, the 
better position it will find itself in 
for legislating. This point of view 
was well expressed by Congressman 
Emanuel Celler, of New York, in dis- 
cussing “Pressure Groups in Con- 
gress” :* 


It is true that the cost of effective 
lobbying is ultimately borne by the peo- 
ple. It is also true that the pressures 
generated by a well-organized interest 
group can become irritating. But de- 
spite this cost and irritation, I believe 
that too much lobbying is not as dan- 
gerous to the quality of the resulting 
legislation as too little. It is disturbing 
to sit through legislative hearings at 
which the conflicting interests who 
should be heard are unequally repre- 
sented in the presentation of their 
views. 


Hart Spiegel, Chief Counsel of the 
Internal Revenue Service, expressed 
similar views in a recent address:§ 


I would be the first to concede that 
all expenses for legislative purposes, 
for initiative or referendum proposals 
and the like should not be condemned 
out of hand as sinister or as bad gov- 
ernment. No less stalwart a defender 
of clean government than the late Sen- 
ator Robert LaFollette frankly admit- 
ted that the presence of pressure 
groups, provided their identity is dis- 
closed, is a necessary and probably a 
desirable feature of our complex legis- 
lative process, since only such groups 
are well informed in their particular 
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fields; and information is important. 
But this does not give us license to 
ignore the existing legal precedents in 
this field. 


Business 

From the standpoint of business in 
general, it is clear that the cost of urg- 
ing the passage of a bill in Congress 
may be just as ordinary and necessary 
as any other business expense. 

This principle was recognized in an 
English case, Morgan v. Tate & Lyle, 
Lid.” There, to protect the company’s 
business and assets from loss through 
the nationalization of the industry, a 
sugar company expended 
monies in an anti-nationalization cam- 
paign including advertisements, legal 
expenses, etc. In holding such ex- 
penses deductible in arriving at the 
taxable income, the court stated: 


refining 


Given a decision by the directors that 
they ought as a matter of commercial 
expediency to do what they could by 
means of publicity and propaganda to 
save the company from being deprived 
of its assets and business through na- 
tionalisation, I fail to see how they 
could implement that decision other- 
wise than by campaigning against na- 
tionalisation. . . 


This fact is also recognized by Fred 
Scribner, Jr., in his letter dated Feb- 
ruary 26, 1960, when he stated as 
follows: 


With the growing impact of Govern- 
ment at all levels upon individuals and 
upon all segments of our society, busi- 
nessmen and organizations represent- 
ing their interests, farm groups, labor 
organizations, and the like, have often 
found it necessary or desirable to 
make large expenditures for the pur- 
pose of influencing legislation. The 
proper treatment of such expenditures 
is important to the equity and fairness 
of the income tax. Their tax treatment 
in turn is relevant to sound govern- 
mental policy in a modern democracy. 


General Considerations 

The present Treasury Regulations 
put lobbyists dealing with legislation 
in a much worse position than gang- 
sters conducting illegal bookmaking 
operations. In Commissioner v. Sulli- 
van, 356 U. S. 27 (1958), the Supreme 
Court decided that bookmakers could 
claim deductions for rent and wages 
as “ordinary and necessary business 
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expenses” even though their business 
was illegal under state law. The pri- 
mary reason stated by the Court for 
allowing these deductions was _ that 
Treasury Regulations allowed the de- 
duction of the federal excise tax on 
wages. The Court also indicated that 
it did not feel that bookmakers should 
be taxed on their gross income. The 
following dictum in the Sullivan case 
is highly significant in connection with 
lobbyists engaged in “the promotion or 
defeat of legislation”: 


Deductions are a matter of grace 
and Congress can, of course, disallow 
them as it chooses. At times the policy 
to disallow expenses in connection with 
certain condemned activities is clear. 
It was made so by the regulations in 
Textile Mills Corp. v. Commissioner. 


The regulations involved in Textile 
Mills Corp, were the same as those in- 
volved in Cammarano. The implication 
seems quite clear that a lobbyist could 
have all of his ordinary and necessary 
business expenses disallowed by the 
Internal Revenue Service. 

Another alarming aspect of the Cam- 
marano case is that the Supreme Court 
completely brushed aside the conten- 
tion that a substantial constitutional 
issue under the First Amendment was 
presented. Speiser v. Randall, 357 U.S. 
513 (1958), where a California statute 
requiring the taking of a loyalty oath 
as a condition of property tax exemp- 
tion was struck down on grounds of 
procedural due process, was stated by 
the Court to be entirely irrelevant. 
The concurring opinion of Mr. Justice 
Douglas, explaining the Speiser case, 
says: 

If Congress had gone so far as to 


deny all deductions for “ordinary and 
necessary business expenses” if a tax- 





by any legislative body of a State, a possession 
of the United States, the District of Columbia, 
or any political subdivision of the foregoing, 
with respect to any legislative or constitutional 
proposal, or to support or oppose or otherwise 
influence action of the voters with respect to 
any legislative or constitutional proposal sub- 
mitted or proposed to be submitted to the 
voters by initiative, referendum, or similar pro- 
ceeding.” : 

7. Congressman Celler, ‘‘Pressure Groups in 
Congress”, Annals, The American Academy of 
Political and Social Science, Vol. 319, pages 1, 7 
(1958). 

8. Address to the Tax Executives Institute, 
in February, 1960, reprinted in The Tax Execu- 
tive, page 288 (July, 1960). See also discussion 
in Spiegel, Deductibility of Lobbying, Initiative 
and Referendum Expenses: A Problem for Con- 
gressional Consideration, 45 Cat. L. Rev. 1, 1° 


(1957). 
9. [1953] 2 All E.R. 162 (C.A.). 










payer spent money to promote or op- 
pose initiative measures, then it would 
be placing a penalty on the exercise 
of the First Amendment rights. 












In summary, it is clear as a funda- 
mental matter that if there is to be 
regulation of lobbying it should be 
done by Congress and not by the ad- 







ministrative tax agency of the Govern- 
In addition, if there is to be 
any such regulation by Congress it 
should be by statutes designed to regu- 







ment. 


late lobbying as such and not by ad- 


ministrative regulations which have 
assumed the force of statutes through 
If Con- 


gress determines that, in addition to 


congressional acquiescence. 


prescribing procedures under which 
lobbying can be carried out, there 
should be a statutory prohibition to 
outlaw certain types of lobbying, this 
also should be done through direct 
enactment. Then, as to whatever is per- 
mitted under the law, all expenses in- 
curred in connection therewith should 
be deductible, if the other requisite 
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provisions of the taxing statutes are 
met. This would be the effect of H.R. 
7123. Under the present law as laid 
down in the Commarano decision, the 
Internal Revenue Service and not Con- 
gress is put in the position of a censor 
in determining what is good and what 
is bad lobbying, without any legislative 
guide whatever.!° 





10. For excellent recent discussion, see Re- 
port of the Committee on General Income Tax 
Problems in Program and Committee Reports 
of the Section of Taxation (1960), pages 54-64. 
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These regional traffic court confer- 
ences are held regularly throughout 
the country under the joint auspices of 
the American Bar Association, the 
Traffic Institute of Northwestern Uni- 
versity, and host university law schools. 
They help you: Learn more of the 
technique of traffic court administra- 
tion and procedure; build community 
interest in traffic law enforcement; fos- 





Traffic Court Program Announces 
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..-October 10-14 


University. of Denver.........ccccees 
University of Tennessee...... sececces 
Northwestern University............. 


University of California.............. 


Regional Five-Day Traffic Court Conferences 





1960 1961 Address 
SE arses: oe eck June 5-9............Fordham Road, New York 58, N. Y. 
PRT eae ee July 10-14...........Business Administration Building, 
Denver 2, Colorado 
. September 12-16 September 11-15... .. .1505 W. Cumberland, Knoxville 6, 


eee eee eee wees 


ter the citizens’ desire for better traffic 
courts; mold public attitude of respect 
for all law; upgrade the brand of jus- 
tice in traffic court in accordance with 
national standards. 

Each year, eight to twelve state bar 
associations, working with the Ameri- 
can Bar Association and the Traffic In- 
stitute, offer a statewide traffic court 
conference at a leading law school. 


October 9-13. .357 E. Chicago Avenue. Chicago, Illinois 


Oe ee re Berkeley 4, California 


March 27-31... Yale Law School, New Haven, Connecticut 


September, 





Tennessee 












These state conferences are a vital sup- 
plement to the regional traffic court 
conferences, offering a shorter course, 
measuring local practices with the 
national standards. 

For information write to: 


Traffic Court Program, 

American Bar Center 
1155 East Sixtieth Street, 
Chicago 37, Illinois. 
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James B. 


MeMillan 





Announcement of the gift of a lot 
in Cameron Village, Raleigh, upon 
which a Headquarters Building may 
be erected, was made at the 62d An- 
nual Meeting of the North Carolina 
Bar Association, June 15-18, at Myrtle 
Beach, South Carolina. The Board of 
Directors of the North Carolina Bar 
Foundation adopted a 
resolution accepting the gift upon the 
condition that the building be erected 
within a reasonable time not to exceed 
three years. The donor of the prop- 
erty, valued at approximately $50,000, 


Association 


has asked that his name not be pub- 
lished. The Steering Committee for Bar 
Association Headquarters Building has 
obtained a preliminary sketch of a 
proposed building and will proceed 
with fund raising in the near future. 
Present plans are for a building of 
approximately 4000 square feet which 
would cost somewhere in the neighbor- 
hood of $100,000. 

James B. McMillan, of Charlotte, 
was installed as President of the Asso- 
ciation for the year 1960-1961, and 
Herman S. Merrell, of Rocky Mount, 
was unanimously elected to the office 
of President-Elect. 

A debate on “Shall the Senate Act 
To Repeal the Connally Reservation?” 
had as moderator Judge William H. 
Bobbitt. The affirmative side was taken 
by Arthur Larson, Director of the 
World Rule of Law Center at Duke 
University, and Charles S. Rhyne, of 
Washington, D. C. Speakers on the 
negative side were Frank E. Holman, 
of Seattle, Washington, and George 
Montgomery, of New York City. 


—_————_e=> eo _— 
Beginning this month, the Commit- 
tee on Public Relations of the Phila- 
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delphia Bar Association will launch a 
preventive law campaign designed to 
aid Philadelphia lawyers in better serv- 
ing their clients and to enable clients 
to correct defects in their “legal con- 
dition”. 

The Annual Legal Check-Up plan, 
which was adopted from a similar plan 
of the State Bar of Michigan, is anal- 
ogous to the physical check-up method 
by which a doctor is able to determine 
his patient’s physical well being. The 
term preventive law is used to define 
the Annual Legal Check-Up plan be- 
cause, like the physical check-up theory 
of preventive medicine, the legal check- 
up will take stock of the client’s legal 
condition, and any defects brought out 
in the examination can be corrected 


before the client becomes seriously in- 
volved in legal difficulties. 

Every lawyer in Philadelphia will 
receive folders outlining the legal check- 
up plan along with copies of the pro- 
posed questionnaire to be used in con- 
ducting legal check-ups for clients, 
Fidelity-Philadelphia Trust Company 
has agreed to underwrite the expense 
of printing and distribution of nearly 
200,000 pieces of material for the An- 
nual Legal Check-Up program. 

During September the bank will send 
approximately 100,000 of the commit- 
tee’s folders entitled, “Check Your 
Legal Condition”, to their depositors. 
In order to familiarize members of the 
Bar with all phases of the project. the 
entire October, 1960, issue of the bar 
association’s official publication, The 
Shingle, will be devoted to Annual 
Legal Check-Up. 

nsleeninseashiiapiibestnimncenmtine 

The Montana Bar Association held 
its 75th Annual Meeting at Billings on 
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Thomas Studio 


The newly elected officers of the Bar Association of Baltimore City held 
their first press conference recently. Edwin J. Wolf, President, announced 
that the Association will concentrate on numerous public information 
projects via press, radio and television to keep the public informed on all 
phases of judicial and legislative activities having a direct bearing on 


the citizen. 


Shown seated on the left is Ist Vice President, Edward A. Smith. Seated 
on the right is the newly installed President, Edwin J. Wolf. Standing (left 
to right) are John O. Herrmann, Treasurer; Franklin G. Allen, Secretary ; 
and Hamilton O’Dunne, 2d Vice President. 
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Stanley M. 
Doyle 


May 12, 13 and 14. Stanley M. Doyle, 
of Polson, was elected President of the 
Association, succeeding Franklin G. 
Longan, of Billings. Mr. Doyle has 
been a leader in the fight for integra- 
tion of the Montana Bar and the meet- 
ing unanimously supported his resolu- 
tion authorizing the officers and Execu- 
tive Committee to take the necessary 
legal steps to integrate the Bar. 

In other actions, the Association ap- 
proved a resolution recommending in- 
creases in salary and retirement emolu- 
ments for judges. Also, a resolution 
was passed approving the adoption of 
the Rules of Civil Procedure (modeled 
after the Federal Rules) for the State 
of Montana, 

A feature of the meeting was the 
panel discussion on trial practice, mod- 
erated by Judge Guy C. Derry, of Bill- 
ings, with Melvin M. Belli, of San 
Francisco, and Truman Rucker, of 
Tulsa, as the members of the panel. 
Numerous other panels were held cov- 
ering subjects of interest to Montana 
lawyers, 

The registration totaled 516, the 
largest in the history of the Associa- 
tion, 

Other officers elected by the Asso- 
ciation were Raymond J. Fox, of Mis- 
soula, succeeding John M. Dietrich, of 
Billings, as Secretary-Treasurer; Ben 
I. Berg, of Bozeman, was nominated 
the President-Elect of the Association. 
The new President named Jerome 
\nderson, of Billings; Gene A. Picotte, 
«f Helena; Kendrick Smith, of Butte; 








and Ben E. Berg, of Bozeman, to the 
Executive Committee. 

President Doyle announced that the 
next annual meeting will be held in 
Missoula on June 15, 16 and 17, 1961, 
and will coincide with the completion 
of construction of the new law school 
building at Montana State University. 
Harold L. Holt, of Missoula, was 
appointed General Chairman of the 
1961 meeting. 





Joseph M. 
Donohue 


The 1960 Annual Meeting of the 
Minnesota State Bar Association was 
held in Duluth, June 15-17, with a 
total registration of 1,077. President 
James D. Bain, of Minneapolis, pre- 
sided. 

Joseph M. Donahue, of St. Paul, was 
elected President; R. B. Reavill, of 
Duluth, Vice President; Philip Neville, 
of Minneapolis, Secretary; and Elmer 
Wiblishauser, of St. Paul, Treasurer. 
Thomas C. Myers, of Minneapolis, is 
the Executive Secretary. Mr. Myers 
succeeded the late Bert A. McKasy. 

President John D. Randall of the 
American Bar Association addressed a 
luncheon meeting and called on the 
members of the Association to support 
the Omnibus Judgeship Bill which 
would increase the number of federal 
judges. 

The immediate past president of The 
Canadian Bar Association, Walter S. 
Owen, of Vancouver, B. C., spoke to 
a large group of lawyers and judges 
at another luncheon meeting. His talk 
dealt primarily with American-Canadi- 
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an relations and he advocated the es- 
tablishment of a super-commission to 
study the report on solutions of mu- 
tual problems. He also discussed the 
American domination of the trade 
union movement in Canada, 

sist bch seh alplieicichanitbaae 

The Co-ordination Service at the 
American Bar Center has recently re- 
ceived several inquiries on the subject 
of financing plans for legal fees. Of 
these, two were from local bar associa- 
tions, one in Texas, the other in Michi- 
gan. A third inquiry came from a New 
Jersey bank which had been contacted 
by local attorneys with a view to setting 
up such a plan. 

Many localities have financing plans 
for dental expenses. Since a product as 
well as a service is usually involved in 
dentistry, it is perhaps logical that 
product-type financing found ready ap- 
plication in the dental profession. 

Medical fee financing is much rarer. 
Cushioning the impact of large medical 
costs is primarily an insurance prob- 
lem, e. g., Blue Cross-Blue Shield, etc. 

Liability insurance covers some cate- 
gories of legal expense, but without 
choice of attorney by the client. Pri- 
marily, the lawyer approached by an 
indigent or low income client must 
either decline the case or personally as- 
sume any credit risks involved. 

It is likely that the subject of financ- 
ing legal expense has been or is being 
considered in state-and local bar as- 
sociations other than those mentioned 
above. To get a cross-section of com- 
ment on this topic, the Co-ordination 
Service at American Bar Association 
Headquarters asks that interested per- 
sons write in their views. Two aspects 
present themselves for consideration: 
(a) ethical and policy matters, (b) ad- 
ministrative and procedural matters. 

If the volume of response warrants, 
a summary of answers will be pub- 
lished in a later issue of the Journal. 
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The Junior Bar Conference—lIts Twenty-Seventh Year 


The Junior Bar Conference entered 
its twenty-seventh year with the close 
of the 1960 American Bar Association 
Annual Meeting in Washington, D. C., 
early this month. It was at the Annual 
Meeting of the Association held at 
Milwaukee in 1934 that approximately 
125 lawyers under age 36 convened 
and organized the Conference. These 
young lawyers represented twenty- 
seven states, 

James D. Fellers, 1946-47 Chairman 
of the Conference, has written: “From 
a few scattered legal societies composed 
exclusively of young lawyers and exist- 
ing apart from established bar asso- 
ciations, there was developed a deliber- 
ately planned, well-organized move- 
ment among the younger members of 
the Bar of the United States. Conserva- 
tive legal periodicals hailed the event.” 
Mr. Fellers then quoted from the Jour- 
nal of the American Judicature Society, 
for October, 1934: “It is easy to be- 
lieve that the time will come when the 
Junior Bar movement will be looked 
upon as the most significant develop- 
ment of these formative years. The 
movement has taken root in a number 
of localities and has flourished, and 
this has happened without any pre- 
liminary ballyhoo. It is obvious that 
the movement represents the spontan- 
eous will of a large section of the Bar, 
a section which will increase its share 
of power and influence steadily from 
this time.” 

The new nation-wide organization 
was called a “Conference” because it 
was hoped that it would serve not only 
as a clearing house and rallying point 
for such local and state organizations 
as already existed, but also as a spur 
to the formation of: Junior Bar sec- 
tions and associations in localities and 
states where previously they had not 
existed, It was contemplated that such 


1028 


groups would become affiliated with it. 
It was the hope of its founders that it 
would provide additional stimulus for 
the interest of younger lawyers in bar 
association activities, promote cordial 
relationships among young practition- 
ers throughout the country and imbue 
them with a deeper appreciation of 
their professional obligations. Tondel, 
“The First Twelve Years of the Junior 
Bar Conference”, 20 Conn. Bar J. 221 
(1946). 


The Organization 

The chief purposes of the Junior 
Bar Conference are: 

(a) To stimulate the interest of the 
younger members of the American Bar 
in the objects and programs of the 
American Bar Association as defined 
in Article I of its Constitution; 

(b) To provide a program of ac- 
tivity designed to be attractive and 
helpful to such younger members; 

(c) To promote an active program 
of co-operation with the several sec- 
tions of the American Bar Association 
and with the American Law Student 
Association; and 

(d) To aid in the creation, improve- 
ment and co-ordination of state and 
local junior bar organizations through- 
out the country. 

To fulfill these purposes, the Con- 
ference functions as a treble organiza- 
tion. First, it is a congress of state-wide 
and local bar associations of young 
lawyers, autonomous and self-govern- 
ing, but affiliated with the Junior Bar 
Conference. Second, it is an association 
of members of the American Bar As- 
sociation in good standing not over 35 
years of age. Third, it functions as a 
Section of the American Bar Associa- 
tion, 

Today, the principal policy-making 
body of the Conference is the Con- 
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ference Assembly which convenes at 
annual meetings of the Conference. The 
Conference Assembly is composed of 
Conference members representing state 
and affiliated local junior bar organiza- 
tions. Regardless of its status as an 
affiliated unit, each state is entitled to 
two delegates to participate in delibera- 
tions of the Conference Assembly. Each 
affiliated local junior bar organization 
is entitled to one delegate. 

The Assembly hears reports of the 
Executive Council and of committees, 
and it hears, considers and acts upon 
all resolutions and other matters per- 
taining to the general affairs of the 
Conference. 

During the period between annual 
meetings of the Conference Assembly, 
the Executive Council has the authority 
to act. In addition to meeting during 
the Conference’s annual meeting, it 
convenes at another time and place dur- 
ing the Conference’s fiscal year—usual- 
ly at the Midyear Meeting of the As- 
sociation. 

The Executive Council is composed 
of a representative from each of the 
thirteen districts and serving ex officio 
are the three national officers and the 
latest retired national chairman of the 
Conference. Each council representa- 
tive, under the direction of the national 
chairman, supervises and co-ordinates 
the Conference program within the 
states in his district, and provides Con- 
ference liaison to the state and local 
organizations within his district. 

Three national officers, the Chair- 
man, Vice Chairman, and Secretary, 
are elected at each annual meeting by 
members attending the general session 
of the membership; each serves for a 
one-year term. In general, the Chair- 
man, assisted by the other officers, co- 
ordinates and supervises all activities 
of the Junior Bar Conference. 

The chairman each year appoints 
four national directors who are respon- 
sible directly to the chairman and who 
assist him in carrying out his program. 

The program of the Conference was 
carried out during the past year 
through the work of its twenty-five 
committees, chairmanned by Confer- 
ence members appointed by the na- 
tional chairman. Committee members 
are appointed by the national chairman 
upon the recommendation of state anc 
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Samuel S. Willis Walter L. Brown Joseph D. Stecher 
1934-35 1935-36 1936-37 

















Weston Vernon, Jr. Ronald J. Foulis Paul F. Hannah Lewis F. Powell, Jr. Philip H. Lewis 
1937-38 1938-39 1939-40 1940-41 1941-42 










Joseph D. Calhoun James P. Economos Charles S. Rhyne Lyman M. Tondel, Jr. James D. Fellers 
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T. Julian Skinner, Jr. William R. Eddleman W. Carloss Morris, Jr. Charles H. Burton Paul W. Lashly 
1947-48 1948-49 1949-50 1951 1952 
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Nain Bert H. Early Kirk M. McAlpin Gibson Gayle, Jr. 
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Richard H. Bowerman C. Baxter Jones, Jr. Stanley B. Balbach Robert G. Storey, Jr. William C. Farrer 
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local organization chairmen. 

An administrative assistant, who is a 
lawyer, and a headquarters secretary, 
serve the Conference on a full-time 
basis from offices located in the Amer- 
ican Bar Center in Chicago. 

As a result of the foregoing organ- 
ization last year, approximately 325 
Conference members had _ particular 
functions in behalf of the Junior Bar 
Conference and its program. 


Twenty-six Years of 
Accomplishment 

This which _ started 
with less than two hundred men in 
1934 and grew to a membership of 
5,000 in 1936, today totals 27,000. 
During the past twenty-six years, the 
Conference has presented a program of 
service to the young lawyer, the or- 
ganized Bar and society in general. 

From the beginning the Conference 
promoted such activities as bar co- 
ordination, the study of economic con- 
ditions of the Bar and public informa- 


organization, 


tion programs. 

The Junior Bar Conference devel- 
oped a public information program in 
1940 for the purpose of imparting to 
citizens a better understanding of and 
a deeper devotion to the democratic 
way of life. With the complete backing 
of the War Department, the Conference 
sponsored over 680 radio programs 
and 760 platform appearances “to re- 
veal the threats which menaced the 
democratic way of life both from with- 
in and without”. 

It was the Junior Bar Conference 
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that began the work with traffic courts 
which has developed to such large pro- 
portions today, and the Conference 
played an important role in establish- 
ing an accelerated program for law stu- 
dents that culminated in the formation 
of the American Law Student Associ- 
ation. 

The efforts of men in the Junior Bar 
Conference resulted in the establish- 
ment of a Junior Bar group as a part of 
the Inter-American Bar Association. 

Conference members were respon- 
sible for over 15,000 new Association 
members during the 1956 membership 
drive, and Conference members con- 
tinue to strive for a larger and strong- 
er American Bar Association. 

Other major programs to date in- 
clude emphasis upon outstanding pub- 
lications, law placement, continuing 
legal education, opposition to the unau- 
thorized practice of law and improving 
the status of the young lawyer in gov- 
ernment. 

The Conference serves its affiliated 
organizations by acting as a clearing- 
house for junior bar association in- 
formation and provides them with sug- 
gestions and assistance in developing 
and promoting their programs on a 
local level. 

In 1959, the Conference endorsed 
and actively supported legislation en- 
couraging the establishment of volun- 
tary pension plans for individuals and 
legislation providing for the represen- 
tation of indigent defendants in crim- 
inal cases in the District Courts of the 
United States. 
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The Junior Bar Conference of the 
American Bar Association continues to 
grow and to expand its program. The 
Conference enters its twenty-seventh 
year this month with an Association 
membership of 27,000 and with a con- 
gress of more than one hundred affili- 
ated state and local junior bar organi- 
zations. Its visions are high. 

These are the men who have led the 
Conference as and to 
whom the Conference owes much grati- 
tude for the guidance and inspiration 
it has received from the beginning: 
Samuel S. Willis, 1934-35; Walter L. 
Brown, 1935-36; Joseph D. Stecher, 
1936-37: Weston Vernon, Jr., 1937-38: 
Ronald J. Foulis, 1938-39; Paul F. 
Hannah, 1939-40: Lewis F. Powell. 
Jr., 1940-41; Philip H. Lewis, 1941- 
42: Joseph D. Calhoun, 1942-43; 
James P. Economos, 1943-44; Charles 
S. Rhyne, 1944-45; Lyman M. Tondel, 
Jr., 1945-46: James D. Fellers, 1946- 
47: T. Julian Skinner, Jr., 1947-48: 
William R. Eddleman, 1948-49: W. 
Carloss Morris, Jr., 1949-50: Charles 
H. Burton, 1951; Paul W. Lashly, 1952: 
Richard H, Bowerman, 1953; C. Bax- 
ter Jones, Jr., 1954; Stanley B. Bal- 
bach, 1955: Robert G. Storey, Jr., 
1956; William C. Farrer, 1957; Bert 
H. Early, 1958; Kirk M. McAlpin, 
1958-59; and Gibson Gayle, Jr., 1959- 
60. 


its chairmen 
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Lawyers and Bankers Issue 
Statement on Estate Planning 


The respective roles of trust institu- 
tions and attorneys at law in the matter 
of estate planning have been amplified 
in a statement issued today by the 
National Conference Group. The Group 
is composed of five representatives of 
the Trust Division, American Bankers 
Association, and five representatives of 
the American Bar Association. 

The joint statement supplements one 
issued by the Bar and bank group on 
February 8, 1950, entitled “Trust Ad- 
vertising—Estate Planning Statement”. 

“This statement is further evidence 
of the long standing cooperation and 
understanding of lawyers and trust in- 
stitutions in dealing with mutual prob- 
lems which are in the public interest”, 
said the co-chairmen of the Group, 
Thomas J. Boodell, of Chicago (for the 
American Bar Association), and Don 
H. McLucas, of Chicago (for the Amer- 
ican Bankers Association) . 

The statement follows: 


The Statement of General Policies 
adopted by the National Conference 
Group formed by the American Bar 
Association and the Trust Division of 
the American Bankers Association on 
September 27, 1941, and thereafter 
approved by both Associations is here- 
by reaffirmed. 

The proper planning of an individ- 
ual’s estate, so as to provide for the 
orderly arrangement of his property 
and affairs in such manner as to take 
care of his needs and those he may 
wish to benefit after his death, is defi- 
nitely in the public interest. Trust in- 
stitutions and lawyers .working to- 
gether can be of great public aid in 
this field. The consideration of an 
estate plan requires expert and con- 
sidered knowledge as to the invest- 
ments and as to the way in which 
investments are to be dealt with in 
an estate plan. Corporate fiduciaries, 
through their broad experience in rela- 
tion to these matters, are of substantial 
assistance. The setting up of the estate 
plan sometimes requires conferences 
which have to do with the kind and 
character of the assets of the estate in 
question. In connection with these 
matters, there are bound to arise, some- 
‘imes at the outset and certainly in the 
course of the planning of the estate, 
‘1umerous legal problems involving law 
‘f all kinds in which it is essentially 
necessary for the person seeking to 


plan his estate to have competent legal 
advice. The harmonious understanding 
of the proper functions of corporate 
fiduciaries and lawyers in matters of 
this kind has been developed and made 
great progress since the creation of our 
National Conference. 

A trust institution is granted charter 
powers to act as a fiduciary and to 
conduct a trust business. It may an- 
alyze the assets and estates of its cus- 
tomers and discuss with them the prob- 
lems, other than those involving the 
giving of legal advice, of disposition 
of such assets and estates and the serv- 
ices and facilities of the trust institu- 
tions that may be used in aid of carry- 
ing out such dispositions. The experi- 
ence acquired by trust institutions in 
handling trust estates of various kinds 
is of great value in assisting a person 
planning his estate. Hence trust insti- 
tutions are often consulted by their 
customers in relations to these matters. 
However, any such discussions involv- 
ing the disposition of the assets and 
estates of such customers should be 
general and preliminary only and sub- 
ject to the consultation and advice of 
the customer’s own lawyer. 

The primary purpose of participa- 
tion in estate planning by the trust in- 
stitution should be to motivate its cus- 
tomer to initiate the arrangements for 
the orderly disposition of his assets 
and to confer with his own lawyer or 
a lawyer of his choosing regarding 
those arrangements. In reviewing the 
assets and estate of its customer, the 
trust institution should at the earliest 
practicable date include the customer’s 
own lawyer in the development of the 
plan. 

Because the formulation and execu- 
tion of a plan for the disposition of a 
customer’s assets necessarily involves 
the application of legal principles, of 
the law of wills and decedents’ estates, 
the law of trusts and future interests, 
the law of real and personal property, 
and the law of taxation, as well as 
practice in the Probate and Chancery 
Courts, and other fields of law, advice 
in respect thereto is the responsibility 
of the customer’s own lawyer. 

Accordingly, there should be no im- 
plication in its advertising by a trust 
institution that legal services will be 
rendered by it or that the services of 
a lawyer are unnecessary or only min- 
isterial. Trust company advertising 
should be dignified and should not 
overstate or overemphasize its qualifi- 
cations in this field. 

Since the adoption of the original 
Statement of General Policies on Sep- 
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tember 27, 1941, and the creation of 
this National Conference Group, it is 
gratifying to note the very great co- 
operation that has developed between 
corporate fiduciaries and lawyers in 
rendering this important mutual serv- 
ice to the American public. 


Representing the American Bar As- 
sociation on the National Conference 
Group, in addition to Mr. Boodell, 
are A. James Casner, Cambridge, 
Massachusetts; Andrew Hourigan, Jr., 
Wilkes-Barre, Pennsylvania; Edwin M. 
Otterbourg, New York City, and Joseph 
Trachtman, New York City. 

Representing the Trust Division of 
the American Bankers Association, 
with Mr. McLucas, are H. M. Bardt, 
Los Angeles, California; Carlysle A. 
Bethel, Winston-Salem, North Carolina; 
William H. Gambrell, New York City, 
and Joseph W. White, St. Louis, 


Missouri. 
een enk rt ee Ee 


The Statement of Estate Planning is- 
sued by the National Conference of 
Lawyers and Representatives of the 
American Bankers Association, Trust 
Division, on February 8, 1960, is in 
line with statements previously adopted 
by that group, drawing the line be- 
tween what is the practice of law and 
what is not, and striving for closer co- 
operation between the two groups. in 
the public interest. The other state- 
ments are published in Volume III of 
the Martindale-Hubbell Law Directory 
for 1960, page 124A, and are reprinted 
in a handy pamphlet, courtesy of 
Martindale-Hubbell, which may be ob- 
tained from the Association Headquar- 
ters in Chicago. It is entitled “State- 
ments of Principles with respect to the 
practice of law formulated by Repre- 
sentatives of the American Bar Asso- 
ciation and various business and pro- 
fessional groups”. 

The Conference Statement of Febru- 
ary 8, 1960, was adopted following the 
issuance of Informative Opinion A of 
1959 by the Standing Committee on 
Unauthorized Practice of Law, on the 
subject of Estate Planning, and should 
be read in light of that opinion. It was 
published in the December, 1959, is- 
sue of the American Bar Association 
Journal, 45 A.B.A.J. 1296, 25 U.P. 
News 210. 

F. TROWBRIDGE VOM BAUR 
Washington, D. C. 
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Activities of Sections 








SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 
The Section’s ability to hold the in- 
terest of its membership and to gain 
new members is evidence of its achieve- 
ment during the past year. Upon a 
base of continued faithful support it 
has added nearly 1,200 new members, 
with a membership enrollment now of 
nearly 11,000. Credit for this achieve- 
ment very properly is given to The 
Business Lawyer, which has continued 
in quality and prestige under the able 
leadership of its Editor, Samuel B. 
Stewart, to be the outstanding publica- 
tion in its field, to the services rendered 
Section members by our Executive Sec- 
retary, Farrington B, Kinne, and to 
the work of the Section’s Committees, 
especially the Membership Committee 
under its tireless chairman, E. Nobles 
Lowe. 


The completion of the Annotations 
to the Model Business Corporation 
Act by the Committee on Corporate 
Laws, under the able leadership of its 
chairman, Leonard D. Adkins, at its 
final session at the Annual Meeting in 
Washington, marks a milestone in the 
history of corporate law. It is expected 
thet only the task of publication will 
remain and that the Annotations will 
be distributed in either two or three 
volumes late this fall. ° 

The Section will again publish a di- 
rectory of members, containing in ad- 
dition to a geographical listing of 
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members a supplement of corporate 
law departments in which Section 
members are full-time employees. All 
Section members will receive before 
the end of the year a questionnaire in 
order to secure accurate information 
for the directory and supplement and 
are urged to make prompt and com- 
plete reply. All members of the Asso- 
ciation desiring to be listed should en- 
roll in the Section prior to publication 
of the directory. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 

The 1960 Annual Meeting of the 
Section of Insurance, Negligence and 
Compensation Law at Washington’s 
Shoreham Hotel was the largest and 
most successful one in the Section’s 
twenty-seven years of existence. 

With Chairman John J. Wicker, Jr., 
of Richmond, Virginia, presiding, more 
than one thousand Section members 
and their guests attended the Section’s 
various professional and social events. 

The program was designed to pro- 
vide discussion on matters of current 
concern to the lawyer in the general 
practice and to the lawyer whose prac- 
tice emphasizes technical and special- 
ized areas within the insurance field. 

Again, the medico-legal and trial tac- 
tics panels were presented to enthusi- 
astic, overflow audiences. New tech- 
niques and considerations of the trial 
practice were described by outstanding 
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trial lawyers and renowned medical 
specialists. 

Highlighted on the program was the 
address by Harry F. Byrd, Senior 
United States Senator from Virginia, 
at the Section’s Annual Luncheon on 
August 29. Following Senator Byrd’s 
address, Chairman Wicker, in behalf 
of the Section, presented the Senator 
with the Section’s first “Distinguished 
Service Award”, 

It is hoped that this Award will be- 
come a traditional part of the Section’s 
Annual Meeting program. 

For those members of the Section 
who were unable to attend this year’s 
meeting, it will be good to know that 
all material for the 1960 Section Pro- 
ceedings is now in the hands of the 
printer. Early receipt by the member- 
ship of this most worthwhile publi- 
cation is expected. 

Chairman Wicker’s report to the 
members emphasized the 1959-1960 in- 
crease in membership, the streamlining 
of committee functions, greater activ- 
ity by the membership on Section Com- 
mittees, continued Section participation 
in Regional Meeting programs, the 
publication of the News-O-Gram for 
the use of the entire Section member- 
ship, publication of professional ar- 
ticles by the Section Members and con- 
stant progress in the work of updating 
various policy annotations. 

Welcome D. Pierson, Oklahoma City, 
Oklahoma, has succeeded Mr. Wicker as 
Section Chairman. James B. Donovan, 
New York, New York, was elected 
Chairman-Elect and J. Roth Crabbe, 
Columbus, Ohio, Vice Chairman; 
Lowell D. Snorf, Jr., Chicago, was re- 
elected Secretary. Named to the Coun- 
cil for the term ending 1964 were John 
M. Aherne and William L. Shumate. 
both of New York. Re-elected Section 
Delegate to the House of Delegates was 
George E. Beechwood, of Philadelphia. 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Ciommon MARKET: Must reading 
for any lawyers interested in the prac- 
tical problems of doing business in the 
European Community are the Proceed- 
ings of the 1960 FBA Institute on 
Legal Aspects of the European Com- 
munity, which was co-sponsored by 
the Section of International and Com- 
parative Law of the American Bar 
Association. The significance of the 
proceedings is particularly great in 
view of the fact that they contain 
authoritative statements by the very 
Europeans who are helping to shape the 
Europe of the future, including Jean 
Rey, a member of the Commission for 
the Common Market; Pieter Verloren 
van Themaat, Director General of the 
Division of Competition of the Com- 
mission; Michel Gaudet, Director of 
Legal Services for the Common Mar- 
ket Commission; Theodor Vogelaar, 
Director of Legal Services for EURA- 
TOM; Fernand Spaak, Deputy Direc- 
tor of the Division of Competition of 
the European Coal and Steel Commu- 
nity; and Eberhard Gunther, President 
of the German Bundeskartellamtes. The 
proceedings contain down-to-earth ar- 
ticles on the practical problems of tax 
planning (by R. Palmer Baker, Jr.), 
U.S. antitrust law (by Jerrold G. Van 
Cise), financing operations (by Louis 
R. W. Soutendijk), patents (by Leon- 
ard J, Robbins), trademarks (by Ga- 
briel M. Frayne), and government 
services (by Nathan Ostroff). The 
broad brush in dealing with the Com- 
munity as a whole is used by Eric 
Stein. Of special interest ‘is an editorial 
note by Mark S. Massel, of The Brook- 
ings Institution. 

These proceedings may be obtained 
for the sum of $10.00 by writing the 






Federal Bar Association, 1737 H Street, 
N.W., Washington 6, D, C. 


Law REVIEWS: An awfully nice 
lawyer, William S. Allen, who has his 
office in the Merchandise Mart in Chi- 
cago, was kind enough to write me to 
say he felt no pain in reading this de- 
partment. In his letter, he quoted the 
following: “Judges have at last awak- 
ened, or at all events a number of 
them not wholly negligible, to the treas- 
ures buried in the law reviews.” 

In the manner of Gilbert and Sulli- 
van, Lawyer Allen remarked that he 
thought the rule might apply to the Bar. 

Not too long ago, readers of this 
department will recall my complaining 
of the hours I lost hunting for: “Law 
must be stable and yet it cannot stand 
still.” 

A former Dean that I love at Cornell 
Law School had given me the wrong 
reference. 

The first quote, of course, is by 
“Judge” Benjamin N. Cardozo (Tweed, 
and all New Yorkers prefer “Judge” 
to “Mr. Justice”), and the second by 
Dean Roscoe Pound. 

But where did they say it? 

A lady librarian, Miss M. 
Frances McNamara, will tell you, if 
you turn to page 178 for the first and 
to page 168 for the second in her won- 
derful book called Ragbag of Legal 
Quotations published in 1960 by the 
Matthew Bender Company of Albany, 
New York, price: $7.50. 

Miss McNamara is Law Librarian at 
the fine law library of the State of New 
York in Albany. If you must give 
an appearance of erudition in your 


law 


speeches, throw your Bartlett’s away, 
try McNamara’s. They are what you 
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want because to quote the lovely au- 
thor, her “primary purpose . . . has 
been to collect and give the source of 
quotations which have become classic 
in the law”. Believe me, she has. 


"Tyrrett WILLIAMS LECTURE: 
The Washington University Law Quar- 
terly (Volume 1959, Number 4, St. 
Louis, Missouri, $1.25 per copy) pub- 
lishes the 1960 lecture which was de- 
livered by Harrison Tweed. It is Tweed 
at his best, talking about “The Con- 
tinuing Education of the Complete 
Lawyer”. You will have to read it all, 
especially its footnotes, to realize what 
a beautiful job Tweed does. But to 
entice you to do this, let me give you 
a few of his bons mots: 


Law schools cannot . . . turn out law- 
yers in all respects competent . . . the 
education of lawyers after admission 

. - must be the responsibility of the 
bar itself . . . Education is a journey, 
not a destination . . . should continue 
to the grave or at least to that illusory 
date of retirement which some regard 
as a delightful dream and others as a 
dreadful nightmare. There are three 
... forms ... how-to-do it . . . profes- 
sional responsibilities . . . public re- 
sponsibility. 


\s Tweed warmed to his topic, he 
remarked: 


Another unanimous determination by 
the continuing legal educators has been 
that they will not resort to preaching 
or exhortation in order to accomplish 
their objectives. We are confident that 
we can safely leave that sort of thing 
to others. There are always lawyers, 
and laymen, too, ready and willing and 
anxious to deliver sermons on the de- 
ficiencies of the lawyer of today and 
we do not wish to get into competition 
with them . . . Everybody has been 
talking about education ever since peo- 
ple could talk. And even before that 
there must have been some communi- 
cation on the subject by those who 
could only make signs. It would be in- 
teresting to know how many words 
were written and spoken about educa- 
tion in the twelve months of 1959. Un- 
fortunately, there are no reliable sta- 
tistics . . . My amateurish conception 
of the purpose of education is a very 
simple and earthy one: it is to increase 
the student’s usefulness in the world 
. . . Certainly the lawyer who is not 
useful to others cannot or ought not to 
be happy ... it was at about the turn 
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of the century that the clamor was for 
more and better education in the lib- 
eral arts . .. There are those, how- 
ever, who doubt whether there is not 
now a threatened excess in the num- 
ber of those who seek, or at least sub- 
ject themselves, to this sort of educa- 
tion . .. How to enjoy leisure is a sub- 
ject on which every man is his own 
expert, although the expertness of very 
few is vindicated by their lives. 


Turning to another facet of the prob- 
lem, Tweed said: 


. when the sputnik flared .. . the 
demand became insistent for scientific 
education to enable us to compete suc- 
cessfully with the Russians . . . To re- 
turn to the post-admission education of 
lawyers: It has had a short history. I 
date its formal beginning from 1916, 
when some lectures were given at the 
Association of the Bar of the City of New 
York by lawyers who had made their 
reputations—and their money—by vir- 
tue of their expertness in certain spe- 
cial branches of the law. particularly 
those concerning business and finance 
... [ like to mention this because we 
of that bar association are very proud 
of what it has done for the profession 
throughout its ninety years and because 
it has done more for my own education 
«s a lawyer than any other influence, 
except perhaps that of the Harvard 
Law School. It was there that I first 
heard of legal aid and learned about 
the duty of lawyers to support and pro- 
mote it. And it was by membership on 
an association committee that the de- 
sire for further work of a similar sort 
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was stimulated. I mention this as an 
example of learning by doing. 


Speaking as to what our Association 


and others have contributed to con- 
tinuing education, Harry Tweed re- 
ported: 


A conference of representative law- 
yers from all over the country was sug- 
gested by Whitney North Seymour, 
President of the American Bar Associa- 
tion, and, as a result, what has come 
to be known as the Arden House Con- 
ference, financed by the Fund For 
Adult Education, was held in Decem- 
ber, 1958 . . . I wish that I could give 
some idea of the atmosphere at the Ar- 
den House Conference. Personally, I 
have never had a more exhilarating ex- 
perience than participation in what was 
done there . . . Notwithstanding all 
this, some of those familiar with the 
history and status of continuing legal 
education felt that even the recent 
recognition of the significance of edu- 
cation for professional responsibility 
by the Joint Committee went only part 
of the way and that there was room 
for a new organization to carry the 
torch further. Conferences were held at 
LeChateau in the Savoy Hilton Hotel, 
New York City .. . The group which 
met at LeChateau has been. or very 
soon will be, formally organized and 
there is every reason to anticipate that, 
because of the standing and ability of 
the individuals involved, adequate fi- 
nancing will be secured. When that has 
been done, another milestone will have 
been added on the path of the educa- 


American Bar Association Journal 





"MANUSCRIPT 
COVERS 


00 FOR 
$3% ifele) 


Y ENGRAVING CO. 


807 SO. 20th ST., BIRMINGHAM 5,ALABAMA 








DON'T QUIT SMOKING 


..- Before Giving My Pipe a Trial! 
New principle that contradicts every idea you’ ve ever 
had about pipe smoking. I guarantee it to smoke cool 
and mild hour after hour, day after day, without rest 
without bite, bitterness or sludge. To prove it, I'll let 

ou try a new Carey Pipe. Send name today for m 
REE complete trial offer. Write to: E. A. CAREY, 
1920 Sunnyside Ave., Dept. 200-K, Chicago 40, Ill. 





tion of the bar ... The public respon- 
sibilities in the LeChateau Statement 
includes among other things: (1) prob- 
lems of urbanization, meaning the dif- 
ficulties created by the rapid growth of 
cities and their environs and the tech- 
niques suggested for dealing with 
them; (2) juvenile delinquency. in- 
cluding an analysis of it and a deter- 
mination of what can be done about it 
both by way of cure and prevention; 
(3) international organization and the 
possibilities of an international com- 
mon law; (4) local government and its 
structure, finance, organization and 
political ethics; and (5) comparative 
law and an analysis of fundamental 
legal institutions and procedures in 
other societies and how they can con- 
tribute to our system of law. 


In classic style, Harrison Tweed 
concludes with a poem by Lawrence 


Hope: 


The completeness of the lawyer is to 
be judged less on the basis of what he 
does than on the basis of what he is. 

I will abandon philosophy and quote 
from the poet, Lawrence Hope: 

Men should be judged not by the 

color of their skin, 
The gods they worship or the vin- 
tage that they drink, 

Not by the way they love or fight or 


sin 
But by the quality of thought they 
think. 


This I like. I wish more people 
quoted poetry in speeches. H. L. 
Mencken used to say that no man over 
30 should read poetry, but Mencken 
made a sad mistake about Tweed. H: 
has perpetual youth, and it shows ?) 
every line of this grand speech. 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar AssociATION JournaL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THE HARRISON 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. . 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationa Law 
Liprary APPRAISAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 

complete library. Let us quote you prices. Harry 

B. Lake, 321 Kearney Street, San Francisco 8, 

California. 

LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BOARDMAN 

Co., Lrp., 11 Park Place, New York City. 








THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 








LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 


“THE HAND OF HAUPTMANN,” STORY 





of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages. 250 Ilus- 


trations. Price $5.00. J. V. Harinc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 


LAW BOOKS, CALENDARS, BOOK- 
MATCHES. Salesmen wanted. Koths Specialty 
0., 516% Main, Vancouver, Wash. 

LAW BOOKS NEW AND USED BOUGHT 
and sold at attractive prices. JoHN BANKHURST, 

Union Commerce Building, Cleveland, Ohio. 


WHFN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof’ (in 
Disp::ed Document Trials), by Albert S. Osborn, 
539 }oges, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
pera: \y out of print.) Also available, “The Mind 
of th: Juror,” at $6.00. Send to Albert D. Osborn 
and .\ssociates (Examiners of Handwriting, Type- 
. ss Erasures, etc.), 233 Broadway, New York 
q,2 


a 


SP! CIMEN: ZONING, SUBDIVISION, Ordi- 
ces; $4.00. Dunlap, Box 1235, Erie, Penna. 











LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cec1L SKIPWITH, 
108 East Fourth Street, Los Angeles 13, California. 





NEW BOOKLET GIVES EXACT PROCEDURE 

required in each state to obtain certified copies of 
Birth, Death, Divorce, Marriage records. Includes 
some foreign countries. $1.50. Vi-Tistics, Box 3142, 
Cleveland 17, Ohio. 





FOR SALE 





UNITED STATES SUPREME COURT RE- 

porter (79 voiumes) 106-360; Federal Reporter 
(159 volumes) 1-300; Federal Reporter 2nd, 1-271; 
Federal Supplement 1-175; Federal Rules Decisions 
1-24; all in buckram in excellent condition kept 
current; also United States Supreme Court Reports 
in sheep (26 volumes) 1-105 which connects with 
United States Supreme Court Reporter. All for 
$1,250.00 with purchaser taking delivery at our 
office. We need this book space. Twente & Jelliffe, 
603 Harrisburg National Bank Building, Harris- 
burg, Illinois. 





AMERICAN JURISPRUDENCE; AMERICAN 

Jurisprudence Legal Forms; American Juris- 
prudence Pleading & Practice; American Juris- 
prudence Proof of Facts; all sets in fine condition. 
Box OS-7. 











COMPLETE MODERN ALL STATES AND 
Federal law library for sale, cheap, by sets. Box 
OJL-11. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 
29 years’ experience. Qualified in all courts. 

Completely equipped laboratory. 10023 Hubbell Ave. 

VErmont 7-6454. 

EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 

McCall Building. Office, JA7-3333; Res., BR4-1583. 











DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
+34 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 
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LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E, 1830 Exchange Bldg., 
JAckson 5-1711, 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners, 





ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Identifica- 
tion handwriting and typewriting; detection of 
erasures, alterations, forgery; other document prob- 
lems. Portable equipment. Experienced expert wit- 
ness. Member AAFS and ASQDE. Laboratory; 
Morristown, N.J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT °>& 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle -1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualitication. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER QF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 27 years’ experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF, Examiner for 
Cleveland Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN -- Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—-phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 





INVESTIGATIONS 





TUCSON, ARIZ., LUSK DETECTIVE AGENCY 

Civil, Domestic, and Criminal Investigations. 
Serving the Southwest since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 
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LAWYERS WANTED 





WANTED: LAWYERS WHO WILL JOIN THE 

Proposed Section on Constitutional Law. Please 
communicate with Verne W Vance, Jr., 701 Union 
Trust Building, Washington 5, D. C., Chairman, 
Membership Committee, or with Robert R Wright, 
The Crossett Company, Crossett, Arkansas, V ice 
Chairman 
LEADING 


» assist 


COLORADO HEADQUARTERS 
food manufacturer seeks young attorney 
Vice President and Gene ral Counsel and to act as 


Pre-requisites: Some 


assistant corporate secretary 


experience since law s¢ hool graduation; top scholas 
tic record; ability to deal with diverse group ot 
requirements completed. Good 
Well balanced employes 


treatment will be 


people; military 
prospects for advancement 
benefit Confidential 


accorded complete resume sent to Box OS-3 


program 


AGING LAWYER SMALL NEW MEXICO 
assistant to train in probate, real 


corperation and tax practice Box OS-2. 


town desires 


estate, 








MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 


stock. Thoroughly documented appraisals pre 
pared for gut and estate tax purposes, sales, 
mergers, recapitalizations, ete A background of 
effective cooperation with attorneys, accountants, 


executors, and financial institutions informa 


For 1 
tion, call or write MANAGEMENT PI ANNING, 
INC., 192 Nassau Street Princeton, New Jersey 
(Walnut 4-4200) 


TRANSLATION: LEG AL-TECHNICAL, SPAN 
ish-English. Rates on request A. $8. Adelo 00 
Burnet, Fort Worth Texas. 
“THE JUDGE AND THE KIDNAPPER.” 
Place this beautiful 500 word poem on your W al 
New, controversial; yet inspiring! 8%” X 11” 
Only $2.00 postpaid Satis 
Mail-O-Matic Sales Co., P.O. 
Penna 


includes fine frame 
faction guaranteed 


Box #1321, Lancaster, 





POSITIONS WANTED 





PATENT, TRADEMARK AND COPYRIGHT 

Attorney, former Examiner Federal Trade Com- 
mission, having major Federal cases in many jJuris- 
dictions, member US Supreme Court, New York 
and Federal Bars, seeks part-time or full-time as- 
sociation with law firm or corporation, preferably in 
the East. Box OJL-3 








ATTORNEY, ADMINISTRATIVE LAW, COR 
porate, trade 
Hearing Examiner and 


regulation experience. Formerly 
Bureau Counsel Federal 


Regulatory Agency. Box O5-6 


N.Y. ATTORNEY—ICC PRACTITIONER—22 


diversified background, Corporation Man 
agement, Transportation, Administrative Law, La- 
bor, Trade Associations, Legislative Contact, seeks 


years’ 


issociation with busy experienced attorney, Upper 
Westchester, Putnam, Dutchess Counties, have no 
clients—object apprenticeship, ofhce facilities, in 
jox OAG-3. 

ATTORNEY, ANTI-TRUST-PATENTS OVER 
ind Corporate Anti-trust, 
Supervision. Federal 


Engineer; 35, mar 


come. 


10 years’ Government 
Licensing, Examining and 
Lawyer Patent Attorney 
ried, $18,500. Box OAG-10. 


ATTORNEY, CORPORATE, OVER 9 YEARS’ 
experience, including Federal Trade Commission 
position handling 


and 73 years in 
corporate and securities law matters for Wall Street 
law firm. Also background in brief writing and 
teaching of law 


responsible 


Good academic record. Desires 
responsible, challenging position with corporation or 
law firm. Resume on request. Box OS-1 


CHICAGO ATTORNEY, SINGLE, 33, SEEKS 
opportunity law firm, corporation BS (Account 

ing-Finance), LL.M. in Labor Law, LL.M 

Taxation. Legal training l 


financed on full tui 
Admitted: Mass., Missouri, Illin 
Box OS-4 





scholarships 


EC.C 


ATTORNEY, CORPORATE, CONTRACTS 
tax, real estate, trust, tr de regulation, litigation 
experience. Box OS-5 


ATTORNEY, TEN YEARS CORPOR 
experience, with emphasis on contract work 


ATI 


cluding government contract wé rk, and foreign leg 
work, including four year European assignment 
seeks position with corporation in New York or 
ibroad. Age 38. Presently with Wall Street firn 


Box OS-8. 


PATENT -TRADEMARK- COPYRIGHT 
71 


yer, 34, 7 





LAW- 
years experience in litigation with 
Excellent 
Os-9 


prominent Chicago frm 
including present frm Box 


references, 


ATTORNEY, 38, TWELVE YEARS’ EXPER- 

ience in general practice. Now senior partner tn 
own firm. Specialized in trial and estate 
Legislative experience including term as spe ker 
of house. Must move to dry climate because ot health 
of child. Prefer Colorado or Arizona Seeks asso 
ciation in established firm or position in bank trust 
$15,000. Box OS-10. 


work 


department. Present income, 





ROBES 





JUDICIAL ROBES CUSTOM 
The best of their kind-—satistaction guaranteed 
Catalog J sent on request. BENTLEY & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 


TAILORED — 











TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS POLLUTI( 

Effects and Water Quality, fresh and saltw 
Investigations, Reports, Court Testimony Thor 
Dolan, Charles B. Wurtz, Ph D., 


Trust Building, Philadelphia, 





1009 Commer 
Pennsylvani 


ECONOMIC, STATISTICAL, MARKETIN 











Consultation and Researe¢ Federal Trade 
ntitrust, contract, tax cases. Referer 
suest. W. Halder Fisher & Associates, 1 
Street, Northwest, Washington 5, D.( 
lic 7-7866 
TRAFFIC ACCIDENT ANALYST—RECON 
struction, C Itation, Expert testimony. Au 
motive Engineer formerly with National Bureau of 
Standards. Clarence S Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051 


MANAGEMENT 


for Law 


CONSULTING 


specific 


SERVICE 

problems or complete 

e. Covers Organization, Costs, Policies Work 
Distribution. Billing, Salary Plans, Controls, Fil 
Off Manuals. Special Projects. Daniel J. Cant 
d Company, Commercial Trust Building, Phi 


Othces 





PLANNING AND ZONING CONSULTATION 


Testimony Stepher Si Associ 





A.1.P., M.P.A., LL.B. Professio 
ite. References on request. 225 East Hanover 


Street, Trenton, New Jersey, EXp« 








TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA 

Complete service. Representing the Kansas City 
Title Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 


Insurance Company. 


Louisiana 





WANT TO BUY 





’LL BUY ANY STANDARD LAW SETS 
and law reviews or complete library. Box OJL-12. 
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